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JOINT STATEMENT OF ISSUES 


The parties respectfully submit to the Court the follow- 
ing joint statement of issues: 


(1) Whether the resumption of the testing of nuclear 
bombs in the atmosphere by the Soviet Union since 
June 12, 1961, the date of the decision of the Atomic 
Energy Commission here under review, has so altered 
the level of radioactivity in the atmosphere that this Court 
should remand the case to the Commission for additional 
hearings and findings in the light of this changed 
circumstance. 

(2) Whether the Atomic Energy Commission, in making 
the decision here under review, exceeded its lawful 
authority in the following respects: 

(a) Whether issuance of the license to Walker 
Trucking Company exceeded the statutory jurisdiction 
and authority granted to the United States Atomic 
Energy Commission by the Atomic Energy Act of 
1954 or any other Act of Congress; 


(b) Whether the Atomic Energy Act of 1954, the 
Administrative Procedure Act, and any other Act of 
Congress have granted to the Atomic Energy Com- 
mission authority to issue the license notwithstanding 
an ordinance of the petitioner prohibiting the licensed 
activity. 


(3) Whether the Atomic Energy Commission, in granting 
the license amendment in question, acted unlawfully in the 
following respects: 


(a) Whether the action of the Commission was 
arbitrary and an abuse of discretion because of the 
population density in the area of the proposed 
activity and the alleged absence of a showing of public 
convenience and necessity. 


(b) Whether the Commission erred in reversing the 
determination of the Hearing Examiner in applying 
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10 CFR, § 20.302 to the proposed licensed activities 
of Walker Trucking Company. 


(4) Whether the Atomic Energy Commission, in granting 
the license amendment in question, committed errors in 
the conduct of the proceeding in the following respects: 

(a) Whether the Commission erred in sustaining 
the decision of the Hearing Examiner reversing 
certain previous conclusions of law and granting the 
license, without affording the petitioner an oppor- 
tunity for further hearing. 


(b) Whether the Hearing Examiner erred in re- 
fusing to permit Jacques Lipetz to testify as an 
expert witness. 

(c) Whether the Commission erred in sustaining 
the Hearing Examiner’s denial of a request by the 
petitioner for an extension of time in order to permit 
the petitioner to file exceptions to the Supplemental 
Intermediate Decision of the Hearing Officer. 


(5) Whether Issues Numbers 1, 2(a), 2(b), 3(a), 4(a), 
and 4(c) set forth herein are presented by the record and 
the decision of the Atomic Energy Commission here under 
review. 

Respectfully submitted, 


Rayrmonp W. Bercan, Esquire 
1000 Hill Building 
Washington 6, D. C. 

Attorney for Petitioner 

LioneL Kesrensaum, Esquire 
Department of Justice 
Washington, D. C. 

Swney G. Kinestey, Esqume 
Assistant General Counsel (Solicitor) 
U.S. Atomic Energy Commission 
Washington 25, D. C. 

Attorneys for Respondents 


: October 13, 1961. 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


52 Robert E. Harris 
a witness called by the applicant, testified as follows: 


* e * * ° e * es e 


56 By Mr. Harbison: 


Q. Mr. Harris, will you describe to the Court such 
57 efforts as you have made in cooperation with the 
Federal, State, and Local authorities with relation to 
this license application in order to acq int them with 
the problems involved where they were not sure, and in 
order to acquaint yourself with the proper compliance with 
all regulations? A. I made my initial application to the 
Commission, as I recall, approximately 1957, in which I 
asked for the forms necessary to file an application to 
dispose of radioactive waste. The Commission sent these 
forms about a month later and I proceeded on the meager 
knowledge I had on the subject to file these forms, filling 
them out and submitting them to the Commission. 

About October of that year, I had a visit from two repre- 
sentatives of the Commision, who visited me at New Britain 
for the purpose of looking over the proposed location 
of the operation, and the existing operation of the Walker 
Trucking, and to further acquaint themselves of my quali- 
fications and training. 

And at that time it was pointed out that before such 
a license could be issued, it would be necessary for myself 
to acquire such a course of training or, in place of that, 
retain the services of some acknowledged expert in the 
field of health and safety, a safety officer qualified to ad- 
minister and regulate such a proposed application. 

At that time, after the Commission had qualified 

58 their stand on this, I eonsidered for a while whether 
I should continue in this pursuit of this application 

for a license to dispose of radioactive waste, and then later, 
I retained the expert advice of Charles E. Pelletier of 
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Astor, Incorporated, Milford, and with his help we suc- 
ceeded in drafting an entirely new instrument pertaining 
to the procedures and precautions we intended to take in 
this application to dispose of radio waste. 

This application was resubmitted, I believe, in January— 
correction—in March of 1958, and with subsequent amend- 
ments, it was finally in a form which was acceptable to 
the Commission as noted in their letter of proposed issu- 
ance in September of this year. 

Q. Did you have further technical advice subsequent to 
that given to you by Mr. Pelletier, and if so, by whom? A. 
Yes, I was also advised in some respects in this application 
by Mr. Reynold L. Hoover. He is an accredited health 
physicist. 

Q. Did you have further help by Mr. Bujalski? A. Yes, 
Mr. Bujalski and Mr. Pelletier collaborated in the drafting 
of this license application. 

Q. Had you contacted the State Board of Health people 
and the Connecticut State Police people in connection with 

complying with any regulations or requirements that 
59 they might have had at this time? A. One of the 

recommendation of the Commission was that they felt 
that the people of the State Board of Health would have 
a vital interest in this matter, and they suggested at the 
time that I contact them and explain this proposed opera- 
tion to them. 

Q. Did you do that? A. Yes, I did 

Q. Have you been in contact with them subsequently to 
answer questions and develop further steps? A. In so 
far as they deem necessary, I have, yes, sir. I made sev- 
eral visits. 

Q. Have you taken every step that you felt could be 
done or has been suggested to you to cooperate with you 
in every way with the Atomic Energy Commission and the 
state authorities in this state? A. I certainly tried to. 


e e s . e e s o e 
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62 Q. Now, subsequent to the series of conferences 

and efforts at education and explanation, did you 
attend, on Monday of this week, a meeting of the Connec- 
ticut State Police, called by Captain Shaw and attended 
largely by State Police involved in such problems and 
also a large number of representatives of local and city 
fire marshals of various towns throughout the State, and 
fire chiefs and department chiefs of towns and cities 
throughout the State, together with representatives of the 
State Board of Health, which was held in Portland? A. 
Yes, sir, I did. 

Q. At that conference, were there present special repre- 

sentatives of the Atomic Energy Commission, yourself, and 
myself? A. Yes, sir, there were. 
63 Q. Will you describe what appeared to be the pur- 
pose of this conference and what was done by the 
Atomic Energy Commission and yourself to inform those 
assembled as to the nature of your operation and as to the 
degree of control of the radiation hazard that would be 
involved in your operation? A. I believe this conference 
was called at the suggestion of Captain Carrol Shaw of the 
State Police. I believe he, through an informal question- 
and-answer discussion of the problems from a fire safety 
standpoint—and here again I think the Commission did an 
excellent job in answering all of these lengthy questions 
proposed at this meeting, some of which I personally felt 
were beyond the realm of probability, but I think they an- 
swered them to everyone’s satisfaction. 

I think that the gentlemen assembled at this meeting left 
with a clear picture of the situation. 

Q. Did you feel that the Atomic Energy Commission 
representatives at this time made every effort to acquaint 
the officials of the State of Connecticut and towns or cities 
of Connecticut who were present with all such information 
as they could in regard to this proposed operation, as it 
would constitute an intra-state operation? A. I am not 
sure I understand. 
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Mr. Harbison: Would you repeat the question, Mr, Re- 
porter? 


64 (The last question was read.) 


A. (Continuing) I would say they did a thorough and 
complete job in this regard. 

Q. At your request, did your counsel contact Mr. Henry 
M. Marks, the Connecticut Coordinator of Atomic Energy 
Matters, with relation to this proposed operation at Port- 
land? <A. Yes, sir. 


° * * * « ° * ° e e 


Q. At the risk of repeating the kind of materials 

that you will be picking up from your customers as 

you acquire them, will they be materials that you will 

package or will they be pre-packaged? A. They will be 
pre-packaged. 

Q. So at the time you receive it and place it on your 
trucks and then smooth it out for further processing, you 
will be dealing only with packaged materials. A. That is 
correct. 

Q. Will you have occasion to open these packages, at 
any time? A. No, one of the conditions in the license is 
that the drums will remain unopened. 

Q. And the only processing that you will do will be to 
add further packaging for sea disposal, is that correct? 
A. That is correct. 

Q. Now, notwithstanding this newspaper article, which 
said something about the condition of the Connecticut 
River, you have no intention or even purpose of putting 
any of these vials into the Connecticut River, have you? 
This has nothing to do with your application or proposed 
mode of business. A. No, sir. 


8 
88 Donald A. Nussbaumer 


was duly sworn by the Presiding Officer. 


91 Part I—Licensing Procedure for Sea Disposal 
of Radioactive Waste 


In discharging its responsibilities to regulate and license 
private atomic energy activities so as to protect the public 
health and safety, the Commision has developed and placed 
into effect a comprehensive system of regulations and 
licensing governing the construction and operation of re- 
actors and other nuclear facilities, and the possession, use, 
and disposal of source, special nuclear and byproduct ma- 
terials (radioisotopes). 

Briefly, the regulations provide that no person within 
the United States shall transfer, acquire, possess, or use 
any production or utilization facility or any source, special 
nuclear or byproduct material except as authorized by a 
license issued by the Commission. The regulations also 
prescribe such things as (1) the information which must be 
submitted by applicants for licenses, (2) the criteria for 
radiation protection, (3) the criteria for approval or dis- 
approval of licenses, (4) rules respecting the transfer of 
licensed materials, (5) recordkeepmg requirements, and 
(6) rules relating to the amendment, modification, sus- 
pension or revocation of licenses. The gathering and dis- 
posal of waste radioactive material is licensed in the 
same manner as other uses of radioactive material. 

10 CFR Part 20, ‘‘Standards for Protection Against 
Radiation”, is the Commission’s basic regulation dealing 

with radiation protection and applies to all persons 
92 who receive, possess, and use and transfer source ma- 

terial, special nuclear material, or byproduct ma- 
terial under a license from the Commission. The reg- 
ulation establishes technical standards and precaution- 
ary procedures for protection of the public health and 
safety, including employees of the licensee. The stand- 
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ards establish maximum radiation doses which indi- 
viduals may receive and maximum concentration values of 
radioactive materials which can be discharged safely to 
the environment. The precautionary procedures include 
requirements for personnel monitoring, radiation surveys, 
posting of areas and equipment with radiation caution 
signs, instruction of personnel and recordkeeping. 

The standards are designed to conform generally with the 
Commission’s experience in its own operations and with 
the recommendations of recognized technical authorities 
in the field such as the National Committee on Radiation 
Protection. 

The Commission’s regulations establish permissible con- 
centrations in effluents to the environment that are con- 
sidered safe and provide for the disposal of only minimal 
quantities of waste by release into sanitary sewerage sys- 
tems and by burial in soil, on a routine basis. These levels 
of activity are so low as to be safe under any conceivable 
conditions of disposal. The regulation provides that the 
Commission will consider alternative methods and higher 

levels of waste disposal on an individual case basis. 
93 Any licensee or applicant for a license may apply to 

the Commission for approval of proposed proced- 
ures to dispose of licensed material in a manner other than 
that specified in the regulation. Applications for licenses 
involving disposal of radioactive wastes in the ocean fall in 
this category. 

An applicant for a license to dispose of radioactive 
waste in the ocean must submit a detailed description of 
the radioactive material, including the quantities and kinds 
of material and the proposed manner and condition of 
disposal. The applicant must also include detailed in- 
formation on container and packaging specifications, proc- 
essing facilities, transportation facilities, instrumentation 
for measurement of radiation levels and contamination, 
radiation safety procedures to be followed in collecting, 
storing, packaging, and transporting the material; emer- 
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gency procedures; site location of disposal, including depth 
of water at proposed location and records of disposal 
which are to be maintained. 


* * * ° « * * * e 


99 Packaging 


The byproduct and source material wastes will be pack- 
aged by the applicant’s customers, who are either AEC 
licensees or contractors, in containers which meet the speci- 
fications required by the proposed license. These container 
specifications are the same as those required by the Inter- 
state Commerce Commission for the transportation of 
radioactive material. The applicant will instruct his cus- 
tomers to package the waste so that there are no signifi- 
eant voids. The applicant will not open any of the sealed 
containers received from the customer, but will further 
package these containers for sea disposal by encasement in 

concrete. Containers smaller than a 55-gallon drum 
100 will be placed in such a drum and surrounded with 

concrete. Containers larger than a 55-gallon drum 
will be placed in custom-built reinforced conerete vaults. 
Such vaults will have a minimum concrete thickness of 
6 inches. All containers for sea disposal will be weighed 
to assure a density of 10 pounds per gallon which is nec- 
essary to assure sinking in the ocean. Each container will 
be labeled by a metal tag welded to the drum to indicate the 
name and address of the licensee, the total activity in milli- 
curies, the principal material present, the date of packag- 
ing, and the radiation level. The containers as described 
will meet the recommendation of the National Committee 
on Radiation Protection as given in National Bureau of 
Standards Handbook 58, ‘‘Disposal of Radioactive Waste 
in the Ocean.”’ 


Type of Waste Material Anticipated 


The license would be authorized to possess 50 curies of 
any byproduct material in any form and to receive during 


11 


the term of the license 700 pounds of source material in 
any form. Based on the types of atomic energy programs 
being conducted in Connecticut and neighboring states, the 
type of wastes the applicant would expect to receive would 
have a low level of radioactivity and be quite hetrogenous 
in nature. Generally, it would consist of trashy solid ma- 
terials, contaminated with fine particles of uranium or 
other radioisotopes, such as blotting paper, rags used for 

cleaning, broken beakers, test tubes, bottles and other 
101 glassware used to contain radioactive material, as 

well as other types of contaminated laboratory equip- 
ment. The levels of radioactivity in each container would 
usually be in the microcurie to millicurie range. A large 
portion of the waste received would consist of uranium 
contaminated materials where the total amount of uranium 
present would be very small. It is not expected that pieces 
of uranium metal such as turnings from machining opera- 
tions would be received as waste since this type of material 
is economically recoverable and not likely to be discarded. 


Transportation 


Transportation of radioactive material in interstate com- 
merce is governed by the regulations of the Interstate 
Commerce Commission and transportation of these ma- 
terials on water is governed by the regulations of the 
Coast Guard. Intrastate transportation of licensed ma- 
terial within Connecticut will be governed by a condition 
of the proposed license. 

This condition establishes transportation requirements 
substantially the same as those of the Interstate Commerce 
Commission regulations. The basic requirements in the 
license condition (1) limit the amount of radioactive ma- 
terial in each container to 2 curies, (2) limit the radiation 
level at the surface of each container to 200 mrem/hr and 

at one meter from the source of radiation in the con- 
102 +=‘ tainer to 10 mrem/hr, (3) specify the specific types 
of containers that may be used, (4) specify the type 
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of labeling required, (5) require that radioactive con- 
tamination on the external surface of the containers be 
within prescribed limits, (6) specify the action to be taken 
by the licensee in the event of an accident involving the 
containers, and (7) specify that the smallest limension of 
any container shall not be less than 4 inches. 


Disposal site 


The proposed disposal site is in the Atlantic Ocean about 
100 miles from shore at a point designated as 30° 50 N 
latitude and 72° 00’ W longitude where the sea depth is 
at least 1000 fathoms. This area is at the edge of the 
Continental Shelf and is adjacent to an explosives and 
toxic chemical dumping area. Also the AEC dumps its 
radioactive waste at this location. At least 20 days prior 
to each disposal, the licensee must notify the Atomic Energy 
Commission of the proposed date for disposal, total num- 
ber of containers, total activity of byproduct material in 
millicuries, total amount of source material, and the most 
hazardous radioisotope in each container. 


Part I1J—Hazards Analysis 


1. The technical qualifications of the applicant appear 
adequate to conduct the proposed program in accordance 
with the Commission’s regulations and the condi- 

103 tions of the proposed license. 


2. The size of the proposed site appears adequate to 
prevent radiation exposure of persons in the unrestricted 
areas around the site in excess of Part 20 ‘‘Standards for 
Protection Against Radiation.’ The minimum distance 
between the storage area and the outer fence is about 35 
feet. Assuming the containers in storage emit the maxi- 
mum amount of radiation permitted, only about 2.5 meters 
or about 8.5 feet would be needed to reduce the radiation 
to the level permissible for unrestricted areas under Part 


20. 
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The storage of a number of containers would not signifi- 
cantly increase the radiation level because of the self 
shielding effect of the drums or containers. Further, the 
applicant’s procedures specify periodic surveys of radia- 
tion levels will be made in the unrestricted areas around 
the site. If radiation levels in excess of the limits of Part 
20 are found, shielding may be used to reduce the radiation 
levels to those permissible. The radiation levels from the 
containers packaged for the sea disposal will be consider- 
ably less than those received from customers because of 
the additional shielding offered by the concrete used. In 
actual practice, based on the type and radioactivity of the 
wastes anticipated, the radiation level at the surface of the 
containers received will be much lower than that permitted. 


104 3. The containers of waste received from cus- 

tomers will not be opened by the licensee and will 
meet the design and construction specifications of the Inter- 
state Commerce Commission. Experience in transporting 
radioactive materials in containers meeting these specifica- 
tions during the past ten years without container failure 
has been favorable and has demonstrated the adequacy of 
these specifications. The customers who transfer packaged 
radioactive waste to the applicant will be either other AEC 
licensees or AEC contractors. These firms are governed 
by the Commission radiation safety regulations or safety 
requirements which are incorporated in the contract. This 
provides further assurance that such firms will package 
their wastes in accordance with prescribed radiation safety 
requirements. Based on the program described there will 
be no radioactive effluents to the air or water during routine 
operations. 


4. Both the site and storage area will be fenced and 
locked to prevent unauthorized entry. 


5. The flooding probability at the site level for the pro- 
posed site is given as once in fifty years. In the event of 
a flood at the site the containers packaged for sea disposal 
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probably would remain stationary due to their weight. If 
strong currents were present, some of the packages might 
be carried along. Under extreme conditions of flood and 

current a package might be ruptured releasing the 
105 contents to the water. The maximum amount of 

radioactivity in each container is limited to 2 curies. 
In view of the large volume of water which would be present 
and the turbulence associated with such a flood condition, 
it is likely that this amount of activity would quickly be 
dispersed and diluted so that persons would not be ex- 
posed to concentrations in excess of those permissible in 
Part 20 for unrestricted areas. 


6. All transportation of radioactive materials conducted 
by the licensee will be in accordance with the requirements 
of the ICC regulations or the Coast Guard regulations. 
The containers prescribed are capable of withstanding the 
shocks and stresses associated with transportation, such as 
dropping off trucks. The regulations also require securing 
and bracing of loads within vehicle to prevent shifting. 
The limitation on radiation exposure of persons handling 
or in the vicinity of the containers. In the event of rupture 
or breakage of a container during transportation the maxi- 
mum amount of activity available for release would be 2 
euries. To cope with such a situation the applicant has 
established emergency procedures which provide for con- 
trol of contamination and radiation exposure of persons 
nearby and notification of proper authorities. The ap- 

licant would be responsible for any decontamination 
106 that might be necessary. The applicant has also 

stated that emergency equipment for isolating and 
cleaning up the area will be carried on each truck trans- 
porting radioactive material. 


7. At the outset it should be emphasized that the primary 
objective of the sea disposal operations of both the AEC 
and licensees is to assure the protection of public health 
and safety and to provide a system for disposing of cer- 
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tain types of unwanted materials. In establishing or 
evaluating any waste disposal system three basic considera- 
tions are involved as follows: 


a. The specific nature of the radioactive waste to be 
disposed of. 


b. The characteristics of the receiving environment. 


ce. Standards established by the Commission in its regu- 
lation, ‘‘Standards for Protection Against Radiation’’ 
(10CFR 20). 


As previously stated the standards recommended by the 
Commission are based on the best available biological and 
medical information and on recommendations of the 
National Committee on Radiation Protection and the Inter- 
national Commission on Radiological Protection. The ree- 
ommendations of the two committees have been agreed to 

by various national and international organizations, 
107. and are of generally universal application. They 

will not be discussed here but reference has been 
made to existing Federal Regulations (10 CFR Part 20) 
which reflect these standards. 


Generally, radioactive wastes are considered by most 
people as an uncategorized entity. The word ‘‘radioactive”’ 
has been so strongly impressed that it has become an all- 
inclusive descriptive term, to the point where important 
characteristics of wastes such as quantity of radioactivity, 
concentration of radioactive material and detailed chemical 
and physical nature are often overlooked. Yet these charac- 
teristics are the keys to proper understanding and discus- 
sion of radioactive waste operations. 


The radioactive material involved in sea disposal off the 
Atlantic Coast is of a relatively low or intermediate level 
compared with highly radioactive wastes produced at AEC 
production sites such as Hanford or the National Reactor 
Testing Station. The wastes disposed at sea contain 
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quantities of radioactivity normally associated with re- 
search and laboratory operations rather than production 
or full scale chemical processing operations. For example, 
in terms of radioactivity concentration, liquid wastes finally 
disposed at sea contain less than a curie and are generally 
in the thousandth or millionth of a curie per gallon range, 

whereas the liquid high level waste resulting from 
108 chemical processing operations at Idaho might have 

concentrations in the hundreds or thousands of curies 
per gallon. Thus we have a factor of difference in con- 
centration of the order of tens or hundreds of millions. 
Also, the total number of gallons (i., total quantity of 
radioactivity) evolving from the two situations in vastly 
different, As an example in 1957 the AEC disposed off the 
Atlantic Coast at the major disposal location some 597 
55-gallon drums of intermediate level solidified laboratory 
waste liquids (this volume includes concrete and other 
solidifying agents), on the other hand, there are about 65 
million gallons of high level wastes in storage at Hanford, 
Savannah River and Idaho. The Commission does not 
propose to dispose of these high level wastes at sea, even 
though some oceanographers propose that a ‘‘dilute and 
disperse’? waste disposal approach may be possible. In 
the case of the present applicant, the maximum quantity of 
radioactivity he may handle is 50 curies. 


The largest part of the wastes disposed at sea is quite 
heterogeneous in nature and generally consists of trashy 
solid materials such as blotting paper, rags used for clean- 
ing up around the labs, broken test tubes, beakers, bottles, 
and other glassware that were used to contain radioactive 
solutions, animal carcasses that were used in tracer or 

other biological experiments and other contaminated 
109 laboratory equipment such as duct works, piping, air 
filters and similar materials. 


Although experience in other countries has demonstrated 
the safety and practicality of disposal of bulk liquids at sea 
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all radioactive wastes disposed by the AEC and licensees 
off both the Pacific and Atlantic Coasts of the US. have 
been in the solid, packaged form. Most of the waste has 
been contained in 19 gauge, 55-gallon drums with concrete 
liners and concrete tops and bottoms for weighting and 
shielding purposes. Since 1951 the AEC has disposed of 
some 14,400 drums in the Atlantic Ocean approximately 120 
miles off New Jersey (38°-30/N, 72° 06’W approx.) where 
the depth is 1000 fathoms. These operations are carried 
out by the U. S. Navy at the Commission’s request. The 
radioactivity content ranges from about % to 15,000 
millicuries per drum for the solid wastes—with most 
around 500 millicuries or less, and from 1% to 1500 milli- 
muries per drum for the solidified liquid wastes at the time 
of disposal. The total quantity of radioactivity disposed in 
the area off New Jersey since 1951 was about 10,000 curies 
at the time of disposal. 


As mentioned the major objectives of the criteria for 
our sea disposal operations are to assure adequate packag- 
ing for safe handling between the site of the waste 

originator and the final disposal and to assure the 
110 _ sinking of the packages in the sea. For example, the 

package must be able to withstand handling opera- 
tions during loading and unloading procedures without 
exposing the contents. A minimum of 10 pounds per gallon 
of displacement volume is required to assure sinking. 
Packages also must be properly labeled. If materials are 
shipped by common carrier, conformance with Interstate 
Commerce Commission and Coast Guard regulations is re- 
quired. 


It is not required that the packages be so constructed as 
to maintain their complete structural integrity at a depth of 
1000 fathoms of water, although the package and its con- 
tents must be prepared to prevent the material from floating 
to the surface. With the quantities and characteristics of 
the radioactive materials involved and with the diffusion 
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and transport capabilities of the ocean environment, it does 
not appear necessary to assure continued containment of the 
radioactivity at 1000 fathoms. In fact, allowing the natural 
processes of diffusion and dilution to act, assists in the 
prevention of build-up of significant sources of radioac- 
tivity. A contributing but secondary factor is the difficulty 
and expense involved in constructing true pressure vessels 
to withstand the tremendous pressures at great ocean 
depths. 


Protection of the public health and safety, as stated 
previously, is the overriding consideration in the manage- 
ment and administration of all atomic energy opera- 
111 tions including the disposal of radioactive wastes at 
sea. It is our belief that these sea disposal opera- 
tions are being and can be carried out in a manner that is 
safe and adequate. This belief is based upon: (1) views 
of experts in the marine sciences and other pertinent fields; 
(2) the actual operating experience of the British in dis- 
posing of greater quantities of radioactive material in a 
less desirable (liquid) state; and (3) preliminary, but di- 
rect information obtained in the Atlantic Ocean. 


To further delineate the basis for our belief, we would 
cite only briefly the recent consideration and analysis of 
a subcommittee established at our request by the National 
Academy of Sciences—National Research Counsel Com- 
mittee on Oceanography. They were requested to evaluate 
the feasibility of establishing a number of sea disposal 
areas along the Atlantic and Gulf Coasts for wastes of the 
type previously described. They have prepared a draft of 
their report (it is now being edited for publication) and 
have suggested the possibility of some twenty inshore loca- 
tions along the Atlantic and Gulf Coasts as disposal areas 
for such wastes. The location designated for disposal by 
the applicant is adjacent to the one presently used by the 
AEC and is also included in the Committee’s listing. The 
members of this Committee are: 
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112 Dr. Dayton E. Carritt—Department of Oceanog- 
raphy, John Hopkins University (JHU) 

Mr. Dean F. Bumpus—Woods Hole Oceanographic In- 
stitute 

Dr. James H. Carpenter—Department of Oceanography, 
JHU 

Dr. Walter A. Chipman—U. S. Fish and Wildlife Service 

Dr. Bruce C. Heezen—Lamont Geological Observatory, 
Columbia University 

Dr. Bostwich H. Ketcham—Woods Hole Oceanographic 
Institute 

Dr. Robert O. Reid—Department of Oceanography and 
Meterology, A&M College of Texas 

Mention must also be made of the British experience in 
disposing of bulk liquid wastes into the Irish Sea. As a re- 
sult of detailed investigation by British atomic energy 
facilities and public health authorities, the British Govern- 
ment concluded that it would be safe to discharge radio- 
active materials directly through a three mile pipeline into 
the Irish Sea at the rate of 1000 curies per month. As a 
result of actual monitoring studies during a period of dis- 
charge at that rate, it was determined that the discharge 

rate could be increased safely to 10,000 curies per 
113. month. Reports of this work have been published. 

These discharges are many times the amounts being 
discussed here. 

Last year a survey of this Atlantic Ocean disposal area 
was conducted by the Chesapeake Bay Institute in cooper- 
ation with the Coast and Geodetic Survey. The survey 
consisted of taking a series of samples of ocean bottom in 
and near the disposal site. Radiological analyses of these 
samples indicated no radioactivity detectable above back- 
ground levels. Although the survey was of a preliminary 
nature, the direct data obtained does not indicate radioac- 
tivity of public health significance in the disposal area. 

Again it is noted that the criteria and considerations ex- 
ercised by the Commission in the disposal of radioactive 


20 


waste originating in its own plants and laboratories are also 
applicable to private plants and laboratories operating 
under AEC license and to persons or organizations licensed 
to engage in waste disposal operations. 

Even in accident or emergency situations, with the kind 
and quantity of radioactive materials indicated and with 
the packaging and handling requirements proposed, it is 
difficult to postulate a release of radioactive materials that 
would be of public health or safety significance. 

Accordingly, it is the opinion of our staff that the appli- 

cant can engage in the sea disposal of solid, pack- 
114 aged radioactive waste materials, with the limitations 

regarding quantities of radioactivity noted in the 
application, without detriment to the public health and 
safety. 


8. The probability of fire in connection with the pro- 
posed operation appears low. This conclusion is based 
on a consideration of the applicant’s site for packaging and 
storage, the type of containers involved, and the nature of 
the radioactive waste anticipated. The building at the site 
jn which the container of waste will be packaged for sea 
disposal will be of all metal construction. Radioactive 
waste at the site will be in sealed containers at all times. 
The sea disposal containers appear quite resistant to fire 
from the outside and would, therefore, prevent the spread 
of fire from one drum to another in the event of a fire 
originating in a single drum. Considering the type of waste 
the applicant is expected to receive, uranium presents the 
greatest potential for fire. However, the type of uranium 
waste described previously does not have the pyrophoric 
properties of larger pieces of uranium metal such as chips 
or turnings. Even if a container of the type of waste under 
consideration here should ignite, it is highly unlikely per- 
sons would be exposed to radiation in excess of permissible 
limits. Information gained from deliberate burning of 
uranium as well as the various other isotopes has shown 
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that practically all of the radioactivity remains in the 
115 ash where it can be controlled and very little becomes 

airborne. In the case of a fire involving uranium, 
water is effective in reducing the heat produced so that 
the possibility of transmission of the fire to other drums 
is further minimized. Thus, the use of normal firefighting 
equipment would afford sufficient fire portection at this site. 
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9. In summary the applicant would be required to com- 
ply with Commission regulations and the conditions of his 
license in receiving waste from customers, packaging of 
waste for sea disposal and disposal of the waste in the 
ocean. Compliance with Interstate Commerce Commission 
regulations is required for transportation in interstate 
commerce by land and compliance with Coast Guard regu- 
lations is required for transportation of the wastes on 
water to the disposal site. The sea disposal packages and 
the disposal site meet the recommendations of the National 
Committee on Radiation Protection. 


Part IV—Conclusion 


Based on the information submitted by the applicant, we 
have determined that the proposed operation described can 
be conducted without risk to the health and safety of the 
public. This conclusion is based on the analysis of the 
applicants training and experience, facilities and equip- 

ment, operating procedures, transportation methods, 
116 and sea disposal site. 


(End of Mr. Nussbaumer’s prepared statement.) 
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(In Court of Common Pleas) 10:15 a.m. 


Hearing Examiner Jensch: Please come to order. 

This proceeding is a hearing convened by the United 
States Atomic Energy Commission, and was first con- 
vened in the Civil Service Room on the second floor of the 
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United States Post Office at 140 West Main Street, New 
Britain, Connecticut, in accordance with the notice of 
hearing issued by the United States Atimoc Energy Com- 
mission on May 15, 1959. In view of the limitations of 
space in that room, the hearing was recessed from the 
Civil Service Room to this courtroom of the Court of 
Common Pleas, Franklin Square, New Britain, Con- 
necticut, which has available more space for the number 
of people who are observed to be present. 

This hearing is convened to consider the issuance of an 
amendment to a license previously issued by the United 
States Atomic Energy Commisison, No. 636271, which 
amendment, if granted by the Atomic Energy Commission, 
would authorize the Walker Trucking Company to package 
and store by-product and source material waste at an addi- 
tional site located at 1283-1285 East Street in New Britain, 
Connecticut. 

The Walker Trucking Company filed an application for 
this amendment on April 2, 1959. That was supplemented 
by a filing on April 23, 1959. 

The Atomic Energy Commission has specified that 
206 the issue to be considered at the hearing is whether 

or not the applicant’s proposed site—that is, the 
site proposed by the Walker Trucking Company in New 
Britain—is adequate to protect health and minimize danger 
to life or property. 

The notice of hearing issued by the Atomic Energy Com- 
mission referred to a memorandum previously prepared 
and made public by the Division of Licensing and Regula- 
tion which summarized the principal factors considered 
by that Division in reviewing the application for this 
license amendment. Those papers, including the notice of 
hearing, the proposed amendment shown in Annex A to 
the notice of hearing, as well as a memorandum by the 
Division of Licensing and Regulation, are all public docu- 
ments available for review by all persons interested therein. 
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Before proceeding to a consideration of the evidence 
proposed to be adduced in this proceeding, the Presiding 
Officer will first call for appearances on behalf of the 
Walker Trucking Company, the staff, and other persons 
who have been permitted to intervene or seek to participate 
in this proceeding. 

At this time the Presiding Officer calls for appearances 
on behalf of the Walker Trucking Company. 

Mr. Downes: I appear for the Walker Trucking Com- 
pany. My name is attorney John F. Downes, 272 Main 

Street, New Britain, a member of the Connecticut 
207 bar, and a person admitted to practice before the 
Federal Court for the District of Connecticut. 

Hearing Examiner Jensch: Thank you, Mr. Downes. 

The appearance on behalf of the staff of the Atomic 
Energy Commission? 

Mr. Plaine: H. E. Plaine, Litigation Counsel, Atomic 
Energy Commission, Washington 25, D. C. 

Hearing Examiner Jensch: Prior to the convening of 
this hearing, a letter in the form of a petition to intervene 
was filed on behalf of Joseph F. Morelli, Mayor of the 
City of New Britain, Connecticut, and therein the mayor 
alleged the interest of himself and other persons in the 
city in the consideration of whether or not the proposed 
site in New Britain sought to be utilized by the Walker 
Trucking Company in connection with its proposed nuclear 
waste disposal service is adequate to protect health and 
minimize danger to life or property. 

This petition was not filed within the time specified by 
the rules of practice of the Atomic Energy Commission, 
but, nevertheless, the petition was filed by the mayor of a 
city, and, as such, representing a public body, is prima 
facie entitled to participate in an administrative hearing 
of this kind. 

There was not time, however, for objections, if any, 

to be interposed or comments to be mentioned by 
208 the Walker Trucking Company or the staff. 
Before calling for an appearance on behalf of 
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Joseph F. Morelli, the Presiding Officer inquires whether 
there is any objection on behalf of the Walker Trucking 
Company to this petition to intervene filed by Joseph F. 
Morelli. 

Mr. Downes: On behalf of Walker Trucking Company 
there is no objection. 

Hearing Examiner Jensch: On behalf of the staff? 

Mr. Plaine: No objection, Mr. Presiding Officer. 

Hearing Examiner Jensch: The Presiding Officer, on 
May 28, 1959, entered an order granting intervention to 
Mayor Joseph F. Morelli, Mayor of the City of New 
Britain. Therefore, since there is no objection, there is 
no change in that order, and at this time the Presiding 
Officer calls for an appearance on behalf of Joseph F. 
Morelli, Mayor of New Britain, Connecticut. 

Mr. Morelli: Mr. Presiding Officer, may the record also 
indicate the fact that the letter requesting the intervention, 
dated May 26, 1959, was received apparently in your office, 
by the order granting intervention, on May 27, and it is my 
understanding that these notices of petition to intervene 
shall be filed no later than May 29. 

Hearing Examiner Jensch: Is there an appearance on 

behalf of Joseph F. Morelli, Mayor of the City of 
209 New Britain? 

Mr. Morelli: I appear for myself as mayor and 
as an individual and on behalf of all those individuals who 
wish to intervene through me. 

Hearing Examiner Jensch: Thank you, Mayor Morelli. 
I did not recognize you as such. 

We are glad to note your appearance here this morning. 

Is there any other group or petition seeking to intervene 
or participate in this proceeding? If so, will you kindly 
state your name, your address, for whom you appear, and 
what interest you seek to assert in this proceeding. 

Mr. Politis: My names is Algert F. Politis, 27 West 
Main Street, New Britain, Connecticut, attorney, appear- 
ing or who would like to appear for approximately 1500 
people who have signed a petition. 
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I did not make any formal application for an appearance 
through the AEC, but one of the individuals did so, and 
was told telephonically that it was defective. However, 
he received a notice dated May 29, signed by the Assistant 
Secretary of the AEC, that he would be allowed to orally 
present to you the fact that I should appear for him. 
Therefore, I am requesting that I be permitted to file an 
appearance on behalf of these individuals. 

Hearing Examiner Jensch: I wonder if you could 
210 amplify your statement, sir, to indicate what interest 

you believe will be affected, harmed, injured or 
helped by this proceeding, so that we may know, in addition 
to the fact that there are a number of people interested, 
that there is some real interest likely to be affected by the 
outcome of this proceeding. 

Mr. Politis: I will be very frank about it. 

I do not know what these people have to offer to you 
today. At the present time I do not think any of them are 
aware what the hearing is going to consist of, what type 
of evidence will be presented here today. They were 
notified of this particular hearing last Thursday or Friday 
by the local newspapers. 

It is my understanding that the first official publication 
of this hearing was published in the Federal Register, 
which is a Washington publication, under dateline of 
May 20, 1959. When this was publicized in the local news- 
papers I do not know. None of these people have access 
to the Federal Register. I, as an attorney, do not have 
access or do not subscribe to it. 

They contacted me on Memorial Day, asking for 
assistance in this matter. They did not know what the 
hearing was about. There was no way that I could 
ascertain the issue that was going to be involved here 

today until I saw that Federal Register. 
211 They have not had an ample opportunity to 
prepare themselves, and for me to make a statement 
as to what they intend to present in a hearing of this type 
is beyond me at this moment because we do not know what 
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the AEC is going to present and what we should have to 
combat, the evidence that they may present. 

All I can say is that the majority of the people here are 
within the immediate vicinity of the site in question. They 
feel that if this license is granted it will affect their 
health, their property, and they feel that they, if given an 
opportunity, could obtain expert evidence or testimony 
that might indicate to you as the Presiding Officer that this 
is not a fit site for the storage of this type of material. 

That is their definite interest. It is strictly one of life 
and property as individuals. 

Hearing Examiner Jensch: It is a little difficult for me 
to understand your statement that you did not know what 
the hearing is about. If that is so, how can you believe 
that you are going to be affected by the outcome of this 
proceeding? 

Mr. Politis: When I say I don’t know what it is all about 
I mean the majority of these people do not know what it 
is all about. I read the Federal Register in the last 

couple of days and ascertained that the hearing 
212 definitely is as to whether or not the applicant’s 

site and his facilities are such that they comply 
with the rules and regulations as set forth by the AEC. 
In the notice it is set forth that there are certain rules 
and regulations that have been promulgated by the AEC 
that have to be complied with by any applicant of this 


I do not know what those rules and regulations are. I 
have never seen them. I have not had an opportunity to 
look them over. Whether or not the Walker Trucking 
Company can comply with those regulations at this time 
I certainly cannot say. 

Hearing Examiner Jensch: Would you feel, sir, that 
your position could be better stated at the conclusion of 
the presentation of the evidence by Walker Trucking and 
the staff, before your position could be known as to whether 
the persons you represent would be affected by the out- 
come of this proceeding? 
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Mr. Politis: No, definitely not. We feel that at this time 
we will be affected by it. We think that the site and the 
facilities that are being offered by the Walker Trucking 
Company are such that they are not adequate to insure the 
public health and safety of these particular individuals 
living within that neighborhood. 

Hearing Examiner Jensch: Are the people whom you 

represent living near to the site, within a block or 
213. or two? Do you know? 

Mr. Politis: Some of them may live within a 
block or two. I think most of them I might characterize 
as within a half-mile radius. 

Is that right, Mr. Alderman? 

Mr. Nolan: That is right. 

Hearing Examiner Jensch: Are there any statements in 
this regard by the Walker Trucking Company or the staff? 

Mr. Downes: Yes, if your Honor please. The Walker 
Trucking Company objects for several reasons. 

I assume what Mr. Politis is making here is a motion to 
intervene. Is that your Honor’s understanding? 

Hearing Examiner Jensch: That is what I understand 
his position to be. 

Mr. Downes: I object to the granting of his motion for 
the intervention on several grounds, one of which is that, 
of course, this application was filed on April 2, 1959. 
Second, notice was duly given on May 15, 1959. Third, 
the public press for the past two weeks has contained news 
items of stories relating to this application and to the 
proposed hearing. Fourth, I listened rather attentively 
to what Attorney Politis has said, and, if I interpret the 
rules correctly—and I think I do—in order to intervene 
he must show, the person filing the petition must show he 

has an interest, and must describe his interest. 
214 At this point I am frank to say I do not know, 
first of all, who he represents. Secondly, I do 
not know if they have an interest. Third, if they do, what 
that interest is. I do not believe your Honor knows at 
this point either. 
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I make the further point that no one is going to have 
the door shut on him, in that the mayor has already inter- 
vened not only as mayor of the city and also individually, 
but if any of Mr. Politis’ clients or prospective clients 
wish to be heard, I do not know of any reason why the 
mayor cannot put them on as witnesses. So they will have 
an opportunity to state whatever their position may be. 

But at this point, for the record, I do not feel that there 
has been any case made out for an intervention, and I 
think it would be totally improper to grant the motion to 
intervene. 

Hearing Examiner Jensch: Does the staff desire to 
make any statement? 

Mr. Plaine: I think Mr. Downes has covered the points 
rather adequately. 

I did want to note, though, for the record that in con- 
nection with giving notice of this hearing, we not only 
published the notice in the Federal Register, which is a 
federal publication and not a Washington publication, 
which is available to everyone in the country and is the 

official bulletin of the government, but we also have 
215 sent actual notices of the hearing to a considerable 

number of people, starting with the governor of 
the State, the State Commissioner of Health, the Director 
of the Bureau of Industrial Hygiene, the Commissioner of 
the Department of Labor, the coordinator of the atomic 
development activities of the State of Connecticut, the 
Mayor of New Britain, the Captain of the Connecticut 
State Police, the chairman of the County Board of Health 
for this county, and, in addition, a separate copy of the 
notice and a copy of the file in this case to New Britain’s 
health officer, Mr. Dumont. 

So there has been fairly adequate notice, and it was 
called to my attention last night that there were news 
stories concerning this hearing and the concern of some 
of the citizens as early as May 22 of last month. 
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So I do believe that there was full and adequate notice 
of this hearing to be held today, sir. 

Mr. Politis: May I be heard further on this? I do not 
think there will be any objection, Mr. Presiding Officer. 

Mr. John Aukshunas, 11 Rhodes Street, New Britain, 
Connecticut, is one of the spokesmen for the group, 
perhaps the majority of the group you see here. He, as 
a layman, attempted to file a petition to intervene. It 
lacked in some legal aspects and, as such, was not accepted. 

However, on May 29, 1959 he received a letter from 
216 the Assistant Secretary, who, in effect, says that, 

“In any event, however, you should appear at the 
hearing and orally present your petition so it may be 
answered by the staff and Walker Trucking, and there- 
fore determination can be made whether your interests are 
sufficient to justify intervention and participation in the 
hearing.”’ 

He also received a telephone call from some individual, 
and he was given to understand that this was an open 
hearing, that the democratic processes of our government 
were such that just because a fellow was a little late, just 
because he was not acquainted with some legal tech- 
nicalities, he would not be given an opportunity to become 
an objector here and, if necessary, to have counsel to 
represent him. 

I would also like to move that I be allowed to act as 
attorney for the group that Mayor Morelli has intervened 
in behalf of. Some of these individuals, who come within 
that group, are individuals who have asked me to appear 
for them as attorney. 

You have just ruled on that particular petition and 
have stated that that particular petition is in order and 
that you will allow it. 

Thirdly, I would like to intervene individually on my 
own behalf as a neighbor in this particular locale. I 
definitely feel that we have something to offer to you as 
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the presiding officer here today, that this is a matter 
217 of great importance to all these people. 

We have 1500 people who signed a petition. I 
think it would be unfair that, because of some technicality, 
you would foreclose an opportunity for them to be repre- 
sented here by counsel. The Walker Trucking Company 
have an attorney representing them, the government has 
an attorney representing them; the mayor, who, in- 
cidentally, is an attorney, is representing himself. Cer- 
tainly there is no reason why, because these people as 
lay people did not have adequate notice in their own minds 
—Legally there is no question; they had proper notice. 
I as an attorney can recognize that. But why, just because 
of this particular technicality, should they be forbidden to 
have counsel appear here? 

If this license is to be granted and the Walker Trucking 
Company can grant and provide all the facilities that these 
rules and regulations call for, there certainly is no concern 
by the Walker Trucking Company to allow these people 
to present what evidence they have. 

As I understand it, the purpose of the license that is 
issued by the AEC is ‘‘in such a manner as to protect 
health and minimize danger to life and property.”’ 

Well, this is the public here. 

Hearing Examiner Jensch: Would you kindly turn 

toward the presiding officer so I may hear your 
218 voice? You are addressing the crowd in the back 

and I cannot hear all your words. I would appreciate 
your directing your voice in this direction. 

Mr. Politis: I would be very happy to. 

The purpose of this hearing, as I understand it, is to 
protect health and minimize danger to life and property. 
I feel that the public who has an interest in this case has 
retained me to attempt to ascertain whether or not the 
Walker Trucking Company can provide those facilities. 
If they properly can provide those facilities, legally that 
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license will be granted. These people will have no objection 
at that particular point. 

I think, certainly, they should be given an opportunity 
to be heard at this hearing. They are all here. The fact 
that they are not completely aware of the issues involved, 
in itself, should not forbid them to have counsel represent 
them. 

This is something that the AEC has set up for the 
public’s health and for their protection, and if at a hearing 
of this type something that was issued on May 20 and 
then a hearing is conducted on June 3, a matter of 13 days, 
if the public cannot come into such a hearing and be 
properly heard, and properly heard by legal counsel, I 
say that it is unfair to the public— 

Hearing Examiner Jensch: Excuse me. 

219 Let me ask you: 

You do not make any objection that there has not 
been full and legal, proper notice as required by the rules 
of the Administrative Procedure Act for publication in 
the Federal Register, do you? 

Mr. Politis: I will say this, that I am sure that this 
hearing has met all the requirements, rules and regula- 
tions. Not being acquainted with those rules and 
regulations, I do not know personally, but I do not 
question that. I am sure that the proper rules have been 
followed. 

Hearing Examiner Jensch: Mayor Morelli, let me ask 
you a question, if you please, sir. 

Your letter of May 26 said that you desired to have your 
letter accepted as a petition for leave to intervene, as 
having been filed in behalf of such other persons in our 
community who may wish to testify on the subject matter 
at this public hearing. 

Do you feel that you are unable to present those people 
properly in this hearing? 

Mr. Morelli: I feel this way about it, your Honor. I 
rather anticipated the very issue that is now before your 
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Honor, to decide whether or not you will grant the request 
of Mr. Politis to intervene in behalf of these opponents. 
I felt that it was my duty as an administrative officer of 
the city to protect these people in the event of any 
220 such technicality as is now being raised. 
Hearing Examiner Jensch: What technicality? 

Mr. Morelli: Whether or not Mr. Politis can intervene in 
behalf of these people. 

Hearing Examiner Jensch: Let me interrupt what you 
have to say, if I may, sir, partly to respond to the state- 
ment by Mr. Politis. 

This hearing is convened by the Atomic Energy Com- 
mission in accordance with the rules and in accordance 
with the federal statute known as the Administrative 
Procedure Act, which provides for a public hearing and 
participation by all persons who show an interest in this 
proceeding. 

There is no question—and it should be dispelled from 
their minds immediately—that there is not anything other 
than a full, democratic, public hearing, and all persons who 
show a real interest in this proceeding and who have an 
interest likely to be affected by the outcome of this pro- 
ceeding are intended to be able to participate in this 
proceeding not only by the Administrative Procedure Act, 
not only by the rules of the Atomic Energy Commission, 
but by the permission of the Atomic Energy Commission 
in setting this proceeding for hearing in New Britain, and 
can attend, can hear the progress of the case and hear the 
testimony and present such interest as they have so that 

the record which is being prepared of every word 
221 being taken here will fully represent all of the 

interests of the persons who participate in this 
proceeding. 

I think it is somewhat a misconstruction of the stat- 
ute and the rules and the purpose of this hearing to 
feel that, because everybody who walks in the door is not 
permitted to participate, there is any limitation on the 
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participation by persons here. After all, there must be 
some rules in order to carry on a proceeding. One of the 
rules of the Atomic Energy Commission was provided in 
order to be sure that the issues which will be considered 
will be developed by those who do have a real interest and 
not a casual concern or a curiosity, which people can 
rightfully have, and they want them to have so that they 
will learn and hear about it, but it does not necessarily 
qualify participation. 

This rule of the Atomic Energy Commission provides 
that any person whose interest may be affected by our 
proceeding may file a petition to intervene, describing his 
interest, how it may be affected by the AEC action, and 
the position he is taking in the matter. 

The purpose of that, as I understand it, is to encourage 
people to study provisions to see if they will be affected 
by a proceeding. If someone from Puerto Rico came in 
this room this morning, I do not believe that the fact that 
he lived in Puerto Rico would qualify him for participation 

in the issue affecting New Britain, Connecticut. 
222 Mr. Politis, apparently for a lack of sufficient 

time to study into the case, says he does not know 
what this case involves. But let me respond by saying 
that if you find that there is an interest, that either you 
represent or if you personally may have, the rules of the 
Commission provide, the Atomic Energy Commission itself 
desires that you do participate and present your interest, 
and show by competent, reliable testimony how it will be 
affected, if it will be affected. If, on the other hand, your 
presence here is to seek to see what the proceeding will 
involve and what interest will be affected, I know, on 
behalf of the Atomic Energy Commission, it would want 
me to say that we welcome your attendance. 

But the problem I have, Mr. Politis, is how you specify 
anybody whose interest is going to be affected. You say 
there are 1500 people who have signed a petition. 

Are they nearby? 
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Are their interests likely to be affected? 

Do you have some competent testimony that indicates 
that some interest will be affected? 

My question to Mayor Morelli is, sir, do you feel you 
cannot represent the people you have described in your 
letter ‘‘on behalf of such persons in the community who 
may wish to testify’’? 

Mr. Morelli: No, I do not feel— 
223 As I take it, what your Honor is conveying is 
whether I am able by way of time limitations to 
myself or as to my ability to represent them. 

‘All I am saying to your Honor is this: 

I have no objections if Mr. Politis, through me, wishes 
to give me assistance, or if your Honor wishes to allow 
him to intervene in behalf of those same people that I had 
anticipated would be here and present such testimony to 
your Honor as they feel would vitally affect their life or 
property. That is certainly a sufficient interest to appear 
here through either counsel or someone that represents 
them. 

May I ask your Honor this question : 

Does your Honor have the power to admit the interven- 
tion of Mr. Politis in behalf of these people, whether or 
not a petition for such intervention has been filed? 

Hearing Examiner Jensch: It is the understanding of 
the presiding officer that if an oral petition is presented at 
a hearing and sufficient interest is shown, that intervention 
can be permitted. The fact that there has not been a proper 
paper filed is wholly immaterial. 

So I think Mr. Politis has misconstrued the purpose of 
the rules in believing that some paper had to be filed. The 
inquiry I am making of him is who are the people he is 
representing. He has not named one, as I understand it, 

who has qualified him except ‘‘1500 people’’. And, 
224 second, where do they live? What interest do they 

have? Have they studied to see whether they are 
being affected? 
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You, Mayor Morelli, were permitted to participate be- 
cause you represent the City of New Britain, and, prima 
facie, you, in the view of the presiding officer, are the most 
qualified to present the views of New Britain and those 
persons you have mentioned who wish to testify. 

It is not that we do not want all of the people who do 
have an interest showing their interest on the record, but 
it is to reduce the number of people who will be appearing 
as attorney so that the proceeding will be able to move 
along and call all such witnesses as you believe or anybody 
believes have an interest who will be affected. 

Do you believe you are mnable to sufficiently present 
those witnesses in this hearing? 

Mr. Morelli: I might point to your Honor that Mr. 
Politis has indicated to you that he has given to your 
Honor the name of one person who did send a letter to the 
AKC for attention. 

Hearing Examiner Jensch: Do I understand that that 
gentleman has authorized Mr. Politis to represent him? 

Mr. Morelli: Yes, I believe he has indicated so to your 
Honor. 

Mr. Politis: I also indicated I would like to appear on 

behalf of myself as an individual who lives within a 
925 quarter of a mile of this site and feels very definitely 

that my life and my property will be affected by the 
granting of this license. 

Hearing Examiner Jensch: That is the first indication 
of space I have heard. 

Mr. Politis: I said that before. 

Hearing Examiner Jensch: You said you were a neigh- 
bor, and I did not know, and I asked for distance. You 
have mentioned it now. 

Mr. Politis: I said within a half mile almost all these 
people lived. I asked Mr. Alderman whether that was true. 

Hearing Examiner Jensch: Mayor Morelli, do you feel 
you are unable to present the witnesses listed by you in 
your letter of May 20 at this hearing? 
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Mr. Morelli: I feel, in view of the fact that I have much 
information that I would like to present to your Honor, 
if Mr. Politis would represent those people directly it would 
be of great assistance to me, or relieve me of a great burden. 

Hearing Examiner Jensch: You would like to have him 
associated with you? 

Mr. Morelli: Yes. And I have no—Well, I have no 
objections to that, your Honor. 

Hearing Examiner Jensch: Then you are really 
226 making an appearance, asking that an appearance 
of Mr. Politis be in connection with your representa- 

tion and your intervention. Is that correct? 

Mr. Morelli: And on his own, if your Honor will permit 
him to do so, as attorney for Mr. Aukshunas and such 
other people as he represents. 

Hearing Examiner Jensch: The presiding officer does 
feel that the showing made by Mr. Politis is not fully in 
compliance with the rules, and is unable to determine the 
precise interest that he seeks to assert or how it will be 
affected. But, to resolve the doubt, Mr. Politis will be 
permitted to intervene on his own behalf and on behalf of 
Mr. Aukshunas, who I understand has authorized you to 
appear for him. 

Is that correct, Mr. Politis? 

Mr. Politis: That is right. 

Hearing Examiner Jensch: He has asked you to appear 
for him? 

Mr. Politis: That is right. 

Hearing Examiner Jensch: Mr. Politis will be permitted 
to intervene on his own behalf and on behalf of Mr. 
Anukshunas, and, if you establish other persons who have 
a real interest in this proceeding you may appear in their 
behalf. But that has not yet been established; perhaps 

you can as the proceeding progresses. 
227 Mr. Politis: Would this be the opportune time 
to have these people come to the stand and testify 
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as to their interest to see whether I could represent them? 
I would be glad to offer that evidence at this time. 

Hearing Examiner Jensch: That is not the ordinary 
way, Mr. Politis. It is ordinarily done by the statements 
of the attorney or by the filing of a paper. 

I would be glad to have you make a statement as to 
whether a particular person has an interest, and what that 
interest is. 

Mr. Politis: I would like to make this statement for 
the record: 

I have 1500 names here of people who live within a one- 
half-mile radius of the site in question, and each one of 
them feels that the granting of this license would adversely 
affect their property and their life. 

Hearing Examiner Jensch: In view of that great num- 
ber, Mr. Politis, the presiding officer suggests that you pre- 
pare a typewritten paper and file it formally, listing the 
persons on whose behalf you seek to intervene in addition 
to yourself and Mr. Aukshunas, and serve a copy upon 


Walker Trucking and the staff so that it may be filed as 
a formal document for consideration rather than take the 
time. 

Mr. Politis: I would be happy to do that. 


248 Hearing Examiner Jensch: Perhaps that matter 
can be developed upon either direct or cross-ex- 
amination. 

The document to which applicant’s counsel has referred, 
purporting to reflect a sketch of the site in question, may 
be marked for identification as Applicant’s Exhibit No. 4, 
with the understanding that copies will be furnished to 
Mayor Morelli, Mr. Politis and the staff as soon as 
possible. 


(Applicant’s Exhibit No. 4 was marked for identi- 
fication.) 
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Mr. Politis: That is being marked for identification; is 
that correct? Not as a full exhibit? 
Hearing Examiner Jensch: That is right. 


By Mr. Downes: 


Q. Mr. Harris, can you point out for the benefit of the 

Examiner and counsel where the Walker Trucking 

249 Company property is located? A. You are speaking 
of the proposed nuclear waste operation? 

Q. The Walker Trucking Company operation on East 
Street. A. The Walker Company buildings are located 
in this area (indicating). 

Hearing Examiner Jensch: Referring to Exhibit 4 for 
identification at the lower right-hand corner. Is that right? 

The Witness: Yes. 

Mr. Politis: Mr. Presiding Officer, before he makes 
reference and all this testimony is taken down, don’t you 
think we ought to get that in as a full exhibit before 
references are made, so that we will not waste time? 

Hearing Examiner Jensch: I understood this was 
foundation testimony preparatory to making an offer of 
the exhibit. Except for foundation testimony, other testi- 
mony should be excluded. You are correct. 

Mr. Downes: I will now ask that it be made a full ex- 
hibit, if your Honor please. 

Hearing Examiner Jensch: Any objection? 

Mr. Morelli: Yes, I object, your Honor. 

Hearing Examiner Jensch: On what ground? 

Mr. Morelli: On several grounds. 
250 Ground Number One, the evidence your Honor has 
heard, that this is not an accurate map. 

Number Two, this map has not been approved by the 
State Board of Health. 

Number Three— 

Hearing Examiner Jensch: Is that a requirement? 

Mr. Morelli: It is. 

Hearing Examiner Jensch: Under what law? 
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Mr. Morelli: You will find in the Sanitary Code, which 
is based on the public law—I could read it from The Con- 
necticut Bar Journal. 

The Sanitary Code of the State of Connecticut, Chapter 
3, Special Occupations, Trades, Professions, and Hospitals, 
Section 181-1-287, Section D of M of that code: 


“No person, city, town, borough, institution, firm or 
corporation shall hereafter construct facilities for disposal 
of any radioactive material until plans and other data on 
the means of disposal, together with the nature and amount 
of radioactive waste, have been submitted to and approved 
by the State Department of Health.”’ 


Hearing Examiner Jensch: The plans, the program has 
to be approved by the State Department, too; is that 
correct? 

Mr. Morelli: And the plans. 

251 Mr. Plaine: May I be heard, sir? 

I understood that this was being offered simply to 
assist the Examiner and counsel in trying to understand 
the physical location of this property in respect to other 
property. 

It does not seem to me it is being offered to prove any- 
thing. It is simply offered to assist us in understanding 
the location of the property. I see no particular problem 
with this. 

Mr. Downes: That is the purpose of the offer, and the 
only purpose of it. 

Of course, what the mayor has said in his objection—I 
do not quarrel with him on the law, but it just has nothing 
to do with the offer of this exhibit. 

Mr. Plaine: I would not think he is trying to make his 
case before the State Board here. 

Mr. Morelli: I know that, but you are allowing this item 
which is the very basic issue, as I see it, of this whole 
matter, and that is site selection. 
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In the absence of any federal criteria with reference to 
site selection, I think it is very important that the peti- 
tioner or the applicant in this matter first comply with all 
other rules and regulations before he comes for a final 
determination as to whether an amendment should be 

granted to a basic license that has been granted for 
952 another community. 
That is the very important part of this whole case. 

Mr. Plaine: If your Honor will permit, it would seem 
to me, for your purpose as well as ours, it is important to 
know where the property is, and this is all this is designed 
to do. 

Mr. Morelli: It would seem to me, if your Honor please, 
this man should come into this hearing and tell your Honor 
he has complied with all other conditions precedent. 

Mr. Downes: I do not want to call the mayor off on this. 

That is an interesting speech, but it has nothing to do 
with what we are talking about, which is simply an offer 
of this exhibit. That is all I am asking for. 

Mr. Politis: May I be heard on this? 

Hearing Examiner Jensch: Yes. 

Mr. Politis: I would like to object to this, that this is 
being offered to indicate a certain site, and I think under 
all rules of evidence—I do not know under what particular 
rules an administrative board of this type operates, but 
certainly in a court of law the requirement of the intro- 
duction of a map should be by one who is qualified to make 
the survey, an engineer of some type who can testify that 
it is an accurate reproduction of the site in question and 

that he has the background, as your Honor indicated, 
953 the foundation has been laid that the man who is 

offering it as an exhibit is qualified to do this type 
of work. 

This site, as it affects New Britain, I think is very im- 
portant, that it be located definitely; not ‘‘about so many 
feet’’ or ‘‘about that much’’. 

I certainly object to it because this man is not qualified 
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to make a map of this type. No foundation has been laid 
as to his qualifications along that line. 

Secondly, he cannot, as an expert or even as a lay person, 
testify that this is an exact duplicate or a reproduction of 
the site that he is attempting in this hearing to have it 
represent, 

Hearing Examiner Jensch: I think any document, 
whether it be a map or otherwise, has its primary objective 
of being accurate. 

As I understand the testimony of this witness, he has 
testified that, except for frontages, which he has estimated 
in some particulars, it is a true and correct copy. 

Is it a tracing? 

The Witness: Yes. 

Hearing Examiner Jensch: It is a tracing of a sur- 
veyor’s map. 

Mr. Politis: Then I will also object to it as hearsay. 

254 It is a copy of something we know nothing of. 
We don’t know he copied something accurate. How 

do we know the original was a copy of an accurate detail? 

We will object to it as hearsay evidence. 

Hearing Examiner Jensch: I do not agree it comes within 
the classification of hearsay, but I think your foundation 
objection has raised a serious consideration. 

I think if matters of distance are not accurate on this 
Applicant’s Exhibit 4 for identification, it raises a serious 
question as to its admissibility. But up to this time he 
has not done anything other than, as I understand, to lay 
a foundation for location generally, and then will proceed 
to either qualify or not qualify this document for an offer. 
I think your objection prevails and that it is incumbent 
upon the applicant to provide sufficient foundation. 

But let us proceed and see whether the foundation ap- 
pears, so that you may renew your objection when the 
offer is made. 

Mr. Morelli: Your Honor, Mr. Downes has made a motion 
that the exhibit be admitted as an exhibit. 
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Mr. Downes: I will withdraw the offer at this time. 
Hearing Examiner Jensch: I think, in view of the objec- 
tions interposed, that further foundation testimony 
255 is required. 
Will you proceed in that regard only. 

Mr. Downes: It is in for identification as I understand it. 

Hearing Examiner Jensch: It is merely marked for 
identification. 

Mr. Politis: To save time then, is it so, that if this 
instrument is not admitted as a full exhibit, you will enter- 
tain a motion to strike out all the testimony that has been 
given in connection therewith? 

Hearing Examiner Jensch: I do not think it quite goes 
that far until an offer has been made and a ruling made 
as to its admissibility. 

Mr. Politis: Yes, at that time. So we will not interrupt 
the witness by objections. 


° * e * e me s ew e e 
273 Robert E. Harris 


Mr. Morelli: May I ask your Honor one more thing. 
The remark that counsel for the Commission made had 
reference to the fact that he was endeavoring here to 
determine whether or not, through this plan, a site can be 
determined that will meet the criteria. If that is so, I 
have not heard anything here about criteria to this point. 
Before he can introduce that map it would seem to me, 
if your Honor please, that those criteria should be 
974 introduced here through this witness and then say 
that this area, in accordance with this plan, meets 
the high criteria. And that is very important also, your 
Honor. 
I claim it on that basis, and I ask your Honor— 
Hearing Examiner Jensch: Let us proceed to the next 
portion of the testimony. The objections are sustained. 
Mr. Morelli: Then I take exception to your Honor’s 
ruling. 
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Hearing Examiner Jensch: Your position has been 
affirmed. Your objections have prevailed. I wonder what 
your position is. 

Mr. Morelli: I am sorry, your Honor. I thought you 
said you sustain Mr.— 

Mr. Downes: You object to his Honor ruling in your 
favor, I guess. 

Mr. Morelli: I am sorry. 

Hearing Examiner Jensch: Will you proceed, Mr. 
Downes, please. 


By Mr. Downes: 


Q. Mr. Harris, what is the acreage of the property on 
which the building is located that is the subject of this 
hearing? 

Mr. Politis: I object to the question as not being clear, 
your Honor. The site in question or the matter in ques- 

tion? I think he should be specific. 
275 The acreage of the land owned by the applicant, 
let us say, or some such thing. 

Mr. Downes: All right. 


By Mr. Downes: 


Q. What is the acreage, Mr. Harris, of the land on which 
the building which is the subject of this inquiry is located? 
And you may use this to refresh your memory or to consult 
(handling document). 

Mr. Politis: I object to that again, your Honor. 

This building is located on the whole State of Con- 
necticut, he could answer. 

Mr. Downes: All right. Property owned by Arthur 
Harris. 

Mr. Politis: I object to that. Arthur Harris is not a 
party to this. It is immaterial. 

Mr. Downes: He doesn’t have to be a party. 

Hearing Examiner Jensch: I think the objection is well 
taken to this extent: 
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You are seeking to ascertain what acreage is available 
for use by Walker Trucking for the use of the storage 
building involved in this proceeding. Is that correct? 

Mr. Downes: That is correct. 

Hearing Examiner Jensch: If that is your inquiry, the 
Examiner hears no well-founded objection thereto. The 

witness may answer. 
276 The Witness: What was the question again, sir? 
Hearing Examiner Jensch: Will you restate your 
question? 


By Mr. Downes: 


Q. What acreage is owned by Arthur Harris on the site 
where the building which is the subject of this inquiry is 
located and that will be available to the Walker Trucking 
Company in the use of this building? 

Mr. Morelli: I object to the question. I don’t know of 
any building here that has already been told to your Honor 
which will be used for the housing or storage of this ma- 


terial. 

Mr. Downes: It is in the record, if your Honor please ; 
introduced by Mr. Plaine. 

Hearing Examiner Jensch: I think the question is clear, 
Mayor Morelli. He is intending to find out how large a 
space is available for the pbuilding they seek to construct if 
the license amendment is granted. That is all. 

The objection is overruled. 

The answer? 

The Witness: The parcel on which the building is located 
involves 7.87 acres. That is part of a total tract of 10.5, 
T believe. 


By Mr. Downes: 


Q. And where is the building located in reference 
977 to the nearest public street, in this case East Street? 
How many feet? A. I would say between 400 and 

500 feet. 
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Q. And where is it located in reference to the north 
boundary line of the land owned by Arthur Harris? A. In 
feet you mean? 

Q. Yes, approximately. A. That northern boundary line 
jags a bit. 

Mr. Politis: Has the witness answered? I did not hear 
him. 

Mr. Downes: He said the northern boundary line jags 
a bit. 

Mr. Politis: May we get a response to the question? 

Mr. Downes: Yes. He has not answered it yet. 

Mr. Politis: I am sorry. 

The Witness: Well, to the nearest line— 

This map is drawn to the scale of one inch equals 40 
feet. I would say— 

Mr. Politis: Just one moment. 

Mr. Downes: Let him answer it first. 

Mr. Politis: What map is he referring to? 

This is the map that was not allowed as an exhibit. Now 
he is using it as part of his testimony. 

Mr. Downes: He is using it, if your Honor please— 

Mr. Politis: May I finish? Just one moment. 
278 Your Honor ruled he could testify relative to the 
general locale, but the maps were not part of the 
evidence, and therefore they cannot be used in this hearing 
by him or by anyone else. He has to testify from his own 
personal knowledge, not with reference to something that 
has already been ruled on. 

Mr. Downes: He is so testifying, and he is simply using 
the map— 

I am not claiming it as an exhibit. I am simply claiming 
it as a document that he has a perfect right to use to refer 
to or refresh his memory or his recollection. 

Hearing Examiner Jensch: I think the objection is well 
taken that if the document is not admitted you cannot 
refer to it, 

But if your question is directed to his general estimate 
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of the distance, would he please answer that precisely, 
and that only. 
Mr. Downes: All right. 


By Mr. Downes: 


Q. What is your general estimate of the distance from 
the building to the north boundary line of the property of 
Arthur Harris? 

Mr. Politis: Excuse me. 

May the map be removed from the witness so he will be 

testifying from his own personal knowledge without 
279 any question? 
Hearing Examiner J ensch: I think that probably 
would be better. 

Mr. Downes: I still submit, if your Honor please, it is 
not any different than if it was a doctor testifying from 
notes or a lawyer testifying from notes. 

Hearing Examiner Jensch: These are not his notes. 

Mr. Downes: Well, but it is information as to which he 


has testified he has personal knowledge. 

Mr. Politis: It is hearsay notes. 

Mr. Morelli: Hearsay notes.. 

Hearing Examiner Jensch: I think those objections are 
well taken. 


By Mr. Downes: 


Q. How far is the pbuilding from the north property line 
of the property of Arthur Harris? A. Again I would say 
between 400 and 500 feet. 

Q. And from the south boundary line of the property of 
Arthur Harris? A. I would say about 700 to 800 feet. 

Q. What zone is the property located in? A. This is in 
industrial zone. 

Q. And how far south from the property does the indus- 

trial zone extend? A. Approximately a half a mile. 
280 Q. And how far north does the industrial zone 
extend? 
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Mr. Politis: I do not like to object to this testimony, if 
it please the presiding officer, but he is testifying to some- 
thing that I do not know whether he accurately knows 
the answers to. 

Mr. Downes: I will ask him. 


By Mr. Downes: 


Q. Do you know what the zone is down there? A. Yes, 
T do. 

Q. What is it? A. Industrial. 

Q. ‘And do you know the extent of the industrial zone? 
A. Yes, I do. 

Mr.‘Downes: Does that satisfy you? 

Mr. Politis: No. I will still object to it unless I have an 
opportunity to further question him about it. 

Hearing Examiner Jensch: The objection is overruled. 

Proceed. 


By Mr. Downes: 


Q. What property adjoins the property on which the 
building is located to the east? A. That property is owned 
by the State of Connecticut. 

Q. And is-located in what town? A. The town of New- 

ington. 
281 Q. And do you know what that property is zoned 
for? A. That is industrial also. 

Q. So that you are zoned to the east by industrial. Is 
that correct-— A. That is correct. 

Q.—and for half a mile to the north by industrial zone? 
A. That is correct. 

Q. And for approximately a half mile to the south by an 
industrial zone? A. That is correct. 

Q. And on the west you are bounded by Hast Street. 
Is that correct? A. That is correct. 

Q. And you have testified, I believe, that the location of 
the building is 500 to 600 feet east of Hast. Street. Is that 
correct? A. That is approximately correct, yes. 

Q. On the west side of Bast Street do you know what 
the zone is? A. That is Residence B. 
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Mr. Politis: May we for the record get a little more 
accurate description of the west side of East Street? East 
Street runs from one end of New Britain to the other end. 

It is quite an extensive street. 
282 Mr. Downes: All right. 
Mr. Politis: Just approximately. 


By Mr. Downes: 


Q. What is the zone west of East Street and immedi- 
ately adjacent to the property on which the building in 
question is located? A. That is Residence B. 


° ° ° e * e e e e ° 


303 Direct Examination (Continued) 
By Mr. Downes: 


Q. Mr. Harris, what is the closest residence building to 
the proposed location that we are concerned with today? 
A. The closest structure of any kind in this proposed opera- 


tion is my own home. 

Q. And how far is that from the location? <A. A little 
shy of 400 feet, I believe. 

Q. What is the next closest? A. That would be my neigh- 
bor across the street, Mr. Bragdon. 

Q. And how far is his residence? A. I would say his 
would be about 600 feet. 

Q. What is the next closest to that? A. It would be— 

As a residence, you are speaking of? 

Q. Residence. A. That would be a rooming home owned 
by Mr. Frank Avella, which is, I would say, about the same 
distance, about 600, maybe 650 from the building. 

Q. And any other residence building in the general 
neighborhood is a further distance away than 600 or 650? 
A. Yes, I would say so. 

Q. What is the first building located directly south of 

the building that we are concerned with here today? 
304 A. That would be the offices and warehouses of the 
Hayes Construction Company. 
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Q. What type of business is the Hayes Construction 
Company business? A. They are general contractors who 
engage primarily in the construction of institutional, indus- 
trial and commercial buildings. 

Q. What would be the next building south? A. Those 
would be our own offices and warehouses and manufacturing 
buildings. 

Q. They are used in connection with the trucking busi- 
ness, rigging business and operations of that kind, in the 
storage of building materials, A. That is right. 

Q. What would be the next buildling, still going south? 
A. That would be the property of the Loewenthal-McKenna 
Lumber Company. 

Q. And what would be the next building south of that? 
A. In the industrial zone there are no buildings south of 
that, but the New York, New Haven & Hartford Railroad 
tracks north of the building which we are concerned with 
here. 

Q. Going north of the building which we are concerned 
with here, what would be the first building going north of 

it? A. The first building would be my own home, as I 
305 Q. That is what you already testified to? A. Yes. 

Q. And what would be the next building north? A. That 
would be the property of the F. B. Carey Company. 

Q. What type of building and what use is made of that 
building? A. They are engaged in the wiping cloth busi- 
ness. They process and distribute wiping cloths to indus- 
tries, I believe. 

Q. And what would be the next building north of that? 
A. That is the property of Frank Avella, on which he has 
a home which has now turned into a rooming home, board- 
ing home. 

Q. And the next building north of that? A. That is the 
building owned by the Crowley Brothers paint contracting 
firm. 

Q. And that is used as a paint store and storage for 
painting materials? A. That is right. 
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Q. What would be the next building north of that? A. 
That would be the clubrooms of the Knights of Columbus, 
Council No. 12. 

Q. And the next building north of that? A. That would 
be the Empire Furniture Company. 

Q. And how about the next building north of that? 

306 A. There is a building going up now which is just 

being completed. The name escapes me for the 
moment. It is a luncheonette and dairy bar. 

Q. And then you reach the Newington town line. Is 
that correct? .A. Yes, I believe so. 

.Q. What is the property— Or can you describe the prop- 
erty located directly east of the building that we are con- 
cerned with here today? A. The property immediately east 
ofithis proposed building is owned by the New York, New 
Haven & Hartford Railroad. Of course, there is a 20-foot 
right of-way on either side of tracks. The property beyond, 
to the east, is owned by the State of Connecticut, I belive. 

Q. And what type of property is it? A. It is largely 
‘fields and wooded area, and totally uninhabited, due east. 

Q. And that property is located in the industrial zone; 
is'that right? A. I believe that is so, yes. 

Q. Mr. Harris, you are asking for a license or an amend- 
ment to your license to use the site on Hast Street for the 
storage of radioactive waste material. Ts that correct? A. 

That is correct, sir. 
307 Q. And you propose, in connection with your truck- 
ing business, to truck this so-called waste material 
to the site for the purpose of storing it. Is that correct? 
Yes orno? A. Yes. 

‘Q. Will:you describe the operation? By that just: use 
as an example the typical operation, giving us step by step 
what you would do, say, for a client located in Bridgeport, 
Connecticut. A. This is, of course, assuming that we ever 
get started in this enterprise and are fortunate in securing 
a contract or two. 

Q. Yes. This is a hypothetical question. A. This material 
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could come from any of a number of licensed users in the 
State, namely, Yale University, Wesleyan— 

Q. Use Bridgeport as an example. What would be your 
first step? A. The first step, of course, would be to arrive 
at the customer’s facility with our closed truck, where we 
would pick up this pre-packaged material in sealed drums. 

But I should point out it would be the duty of the cus- 
tomer to pre-package this material in these sealed drums, 
free of significant voids. It would also be his duty to affix 
a standard Interstate Commerce Commission label to the 

container, where it would state the principal radio 
308 isotope in the drum, its level of activity in millicuries, 
the radiation levels at the surface of the containers, 
and the radiation levels at one meter from the container. 

Jt would also be his duty to assure us that there would 
be no surface contamination in excess of the maximum per- 
missible levels on the surface of the drum. 

Q. What type of drum would this be, Mr. Harris? A. 
This would be a sealed, 55-gallon, locked-ring, 18-gauge 
steel drum, specified by the Interstate Commerce Com- 
mission, capable of withstanding shocks incident to normal 
transportation and the special test of being dropped from 
a height of 4 feet diagonally to a concrete pad filled with 
water. And it has to withstand the shock without rupture. 

Q. What, if anything, would you do in regard to this 
steel drum at the source that you were picking it up? A. 
‘We would do no more than monitor and survey these con- 
tainers with portable monitoring instruments which we are 
required to have in our possession as a double check to 
make sure that these limits of radiation at the surface and 
within one meter have not been exceeded, so that this 
material can be transported in accordance with ICC regu- 
lations; and also to conduct smear surveys for surface 
contamination of these containers. 

Q. That would be done at the source where you 
309 pickitup? A. That is so. 
Q. Very well. 
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Then what would be the next step? A. We would then 
accept responsibility for this material, transfer it to our 
vehicle, transport it back to our site in strict conform- 
ance with the ICC regulations. There we would unload the 
material, still in sealed drums, into our building, where 
we would then encase them with an outer shell of concrete, 
reinforced, 4 inches top, bottom and sides. 

This is not, as some people may think, a radiation pre- 
caution. This is merely an operation to bring what is 
termed the minimum average density of this drum up to the 
specified levels to assure that this material will sink when 
disposed of at sea. 

Q. Is there an additional effect that the sealing of the 
drum in the concrete has as far as the radioactivity of it 
is concerned? A. It does provide additional shielding, but, 
in view of the ICC’s regulations pertaining to the radia- 
tion levels which these containers are allowed to emit in 
transportation—that is 10 milli-roentgens per hour at one 
meter and assuming the uppermost limit, assuming that 
this one particular container does contain this amount of 

radiation, 4 inches of concrete, concrete having a 
310 half-value layer of 6 inches. In other words, 4 

inches of concrete would cut the radiation emission 
from this drum two-thirds of what the original was. So, 
instead of 10 m.r, per hour, we would have 3.3. 

Q. Do you at any time while this material and this drum 
are on the premises open it? A. No. 

Under the terms and conditions of my license I am not 
allowed to open this material at any time. 

Q. So that when you pick it up it is already packaged and 
sealed in this drum? A. That is correct. 

Q. When it arrives at your place it is still packaged and 
sealed in the drum? A. Right. 

Q. And you then encase this drum in the concrete as 
you have testified here a moment ago. Is that right? A. 
That is right. 

Q. And all that is done at your place, outside of encasing 
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it in the concrete, is to store it. Is that correct? A. Tem- 
porarily store it until we have accumulated enough of this 
material to make it economically practical to take it to sea 
and dispose of it. 

Q. And when you have had such an accumulation, then 

you transport it from the site, these drums encased 
311 in conerete, to the source where you are going to 
make the sea disposal of it. Is that correct? A. 
That is right. We transport it to a watersite loading 
facility where we can take it out to sea and dispose of it. 

Q. And does your license or the proposed license, to which 
you are seeking an amendment, limit you to the quantities 
you can at any one time have on the premises? A. Yes. 
Under terms of my license I am limited to what is termed 
as 50 curies of activity in reference to by-product material 
and 700 pounds of source material, which is uranium and 
thorium-contaminated material. 

Q. So that on the site of storage you are governed by 
regulations of the Atomic Energy Commission. Is that 
correct? A. Yes, from the time this material gets to my 
facility until it is— In other words, the Interstate Com- 
merce Commission governs the activities in the handling 
and transportation of this stuff. 

Q. But, to answer my question, on the site you are 
governed by Atomic Energy Commission regulations under 
your license? A. The Atomic Energy Commission and the 

State Health Department. 
312 Q. Yesorno? A. Yes. 
Q. And in the transportation from the source where 
you pick it up to the site of storage you are governed 
by ICC regulations? A. That is right; Interstate Com- 
merce and State Police regulations. 

Q. In addition, State Police regulations? A. That is 
right. 

Q. And at no time from the time you pick it up till 
the time you dispose of it do you at any time open any of 
these drums that the material is in? A. I cannot— 
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Q. Well, yes or no. You can answer it. A. No, I cannot. 
Mr. Downes: That is all. 
Mr. Plaine: No questions. 


317 Hearing Examiner Jensch: I think in any field of 

scientific endeavor a lawyer is greatly benefited by 
having technical assistance available tomorrow and I think 
it tends to limit and lessen and shorten the cross-examina- 
tion and expedite the hearing. 

I realize that it is inconvenient to many of the people 
here, but these persons have been authorized to intervene 
in this proceeding after inquiry and ascertainment that they 
represent persons that have real interest. That being so 
it is a necessary result of this type of hearing in which 
persons who have a real interest are entitled to be fully 

qualified to proceed. 
318 J appreciate Mr. Downes’ position but nevertheless 

these people who are interveners now in this hearing 
are not qualified to go ahead. I think it would be a waste 
of time. As Mr. Politis has indicated, he would be groping 
in the dark and he would not serve the purpose of this 
hearing to flounder around were questions that he will be 
better informed about when he has technical assistance to 
help him. And I do not think you would like to spend a 
week here while Mr. Politis reads the United Nations report 
on fallout that has nothing to do with low-level waste 
activity. 

Mr. Downes: I can assure you I would not. 

Could I make this suggestion, if your Honor please, 
subject to your Honor’s ruling—and you are the man who 
makes the ruling. 

I certainly would have no objection if at this time, right 
now, we could adjourn this hearing to a definite date, which 
I would want to be soon, but which at this time would be 
reasonable, to give Mayor Morelli and Attorney Politis 
an opportunity to get this technical assistance that they 
want. 
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Paul Peter Francis Bujalsici 


* * © Also, before the operation goes into effect, I 

will have to conduct an environmental survey; that 

is, checking the area around the site for the basic or the 

background levels of radiation that are inherent in most 
materials. 


Hearing Examiner Jensch: Do you have any fur- 
ther witnesses, Mr. Downes? 
Mr. Downes: I do not. 
Hearing Examiner Jensch: Will you call your first 
witness, Mr. Plaine? 


e * e ° e * e 


325 Whereupon, 
Donald A. Nussbaumer 


was called as a witness, and, having been first duly sworn, 
was examined, and testified as follows: 


Direct Examination 
By Mr. Plaine: 


Q. Have you examined the application for amend- 
ment in this case and have you made an evaluation 
with respect to it? A. Yes, I have. 
Q. Have you seen the site in this case and made an evalu- 
ation with respect to it? A. Yes. 
Q. Would you tell us briefly what your evaluation 
327 was with respect to the site? A. The site at which 
the radioactive waste will be packaged and stored is 
located in an area which is chiefly industrial in nature. It 
is on property which is owned by the Walker Trucking 
Company. The actual processing and storage site consists 
of a building which has a concrete floor, a steel frame work 
and a galvanized steel covering. 
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A portion of the building, that is, the north end, will be 
completely walled off from the rest of the building. The 
area will be approximately 2400 square feet, and in this 
area the applicant propose to add concrete to the sealed 
containers he receives and store them there until he has a 
sufficient number to warrant sea disposal. 

The remaining part of the warehouse will be devoted to 
the storing of miscellaneous equipment associated with 
the trucking business. 

Q. In terms of the proposed operations and the perform- 
ance that is expected, have you made an analysis in this 
regard? A. Yes, I have. 

Q. And what is your view with respect to this? A. I 
have analyzed first of all the applicant’s training and experi- 
ence to conduct the operation he proposes, and find that he 
has had himself, that is, the president of the Walker 

Trucking Company, has had a training course in 
328 radiation safety, secondly, that he has hired a person, 

Mr. Bujalski, who has had considerable experience 
in health and safety, to supervise the over-all operation. 
I have analyzed the site with respect to the type and levels 
of material he will be receiving and find he will be receiving 
radioactive waste of a low level in containers which meet 
the specifications set down by the Interstate Commerce 
Commission for transportation. 

These containers then will have limits as to the amount 
of material that can be contained in such containers, limits 
on the radiation levels coming from the containers, limits 
on the contamination that is permitted on the outside of 
the container, and finally, a requirement that each con- 
tainer be labeled to show that it is radioactive material 
and to indicate what kind of material is contained therein 
and what the radiation levels are. 

Based on this type of proposed operation, I feel that the 
site the applicant has described is adequate. 

Q. Referring to the materials that will normally be 
encased in the containers that are picked up, do you have 
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an idea of the nature of this material? A. Yes, Ido. The 
type of waste will be involved in this program is that which 
is associated with the use of radio isotopes in various types 
of research laboratories, both in universities and in in- 

dustry, and the type of waste that might be associated 
329 with certain use of isotopes in hospitals and other 

medical institutions. This waste may be character- 
ized as glassware, wiping paper, cloths, and maybe small 
pieces of laboratory equipment such as tongs and forceps 
wire contaminated with radioactive material. This type 
of waste is not the high level liquid waste which is associ- 
ated with reactor fuel reprocessing. 

Q. The latter type I assume would not be permitted in 
this kind of disposal, is that correct? A. This type of waste 
is handled by the commission and is stored in underground 
tanks at commission sites. 

Hearing Examiner Jensch: That is, this high level liquid 
waste, is that it? 

The Witness: Yes, sir. 


By Mr. Plaine: 


Q. You referred to certain limits in terms of radio- 
activity. What are these limits that we are discussing in 
connection with this application. A. The limits on the 
radioactive material that can be transported in a particular 
container are 2.7 curies of radioactivity. The radiation 
levels permitted on the outside of the container by the 
ICC are 200 milliroentgens per hour at the surface and 
10 milliroentgens per hour at one meter from the source 
in the container. 

Q. When you say milliroentgens you are saying 
330 one-thousandth of a roentgen? A. Yes, that is right. 

Q. Did you discuss the possession limit that this 
licensee may have? A. No, I did not. 

The licensee is limited to a possession limit of 50 curies 
of byproduct material or radio isotopes, which means he 
cannot have in his possession at any one time more than 
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50 curies. He is also permitted to receive during the term 
of his license not more than 700 pounds of source material, 
and source material is defined as natural uranium and 
thorium. 

Q. When you say 700 pounds of source material as an 
outer limit, how much does that represent in terms of 
radioactivity? A. That represents approximately 200 milli- 
curies. 

Q. Which is a fifth of a curie? A. One-fifth of one curie. 

Q. 200 millicuries is one-fifth of a curie? A. Yes, sir. 

Q. Now, in actual fact, based on the type of pick ups 
that can be expected in this kind of disposal, will the 
average barrel or container have as much in radioactivity 
as the maximum permitted, the 2.7 euries? <A. It is very 

unlikely, chiefly because the type of waste I just 
331 described is very bulky in nature, and it is waste 

which is merely contaminated with small amounts of 
radioactive material. This might be compared with the 
original shipment of the isotope to the user, where the 
total shipment consist entirely of the particular isotope 
which he ordered. 

Q. It is fair to say that the radioactivity which was once 
usable has now degenerated to such a low level that it must 
be disposed of, although it cannot be disposed of by, say, 
putting it in the sewer? A. That is right, yes. 

Q. In other words, it is slightly more radioactive than 
that which can be deposited in ordinary waste sewers? 
A. It may or may not be but it is not in the physical form 
for discharge into sewer, in that in most cases it is not a 
liquid. 

Q. It is your understanding that the applicant is receiv- 
ing this waste in packaged form, that the applicant for this 
amendment is receiving this waste in packaged form? A. 
Yes. 

Q. Does he ever enjoy the license to open these packages? 
A. No. There is a specific condition on his license which 
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states that he shall not open any of these packages 
332 at any time. 

Q. What is the processing that he is permitted to 
dot A. The only processing which he may carry out is 
that of encasing the containers he receives in cement in 
order to bring the total weight of the container up to that 
which is required so that it will sink in the ocean, 

Q. Incidentally, who are the customers that this man 
can have as a matter of fact? Is it just anybody, or would 
they be persons who are subject to control by the Atomic 
Energy Commission? A. They would be other AEC li- 
censees who are also bound by the same requirements and 
regulations that the applicant would be bound by. 

Q. Do you happen to know, in the State of Connecticut, 
whether there are such other licensees? A. Yes, I believe 
there are about 160 licensees in the State of Connecticut. 

Q. Are there any in New Britain? A. Yes,I believe there 
are about three in New Britain. 

Q. Do you happen to know whether the hospital in New 
Britain is one of them? A. I believe it is, yes. 

Q. In connection with the shipments of materials to the 

licensees in New Britain, are the requirements for 
333 shipment in containers any different than in the 

case of the requirements for the Walker Trucking 
Company in taking them away and disposing of them? A. 
No. The same requirements would apply to the trans- 
portation. 

Q. Have you made any analysis with respect to posits 
of fire in connection with the drums themselves or the 
particular storage at the site? A. Yes, I have considered 
the type of waste which he will receive and the nature of 
the containers in which it will be stored, and also the type 
of building where these packages will be stored. As to 
the type of waste involved, as I said, it is primarily wood, 
paper, and glass, which is no more combustible than the 
ordinary materials. 

The containers in general will be steel drums which, 
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of course, are quite fire resistant, and the addition of con- 
crete around these drums offers additional safety from 
fire, so that even if a fire should start in a single drum the 
chances of its spreading to surrounding drums would be 
insignificant. 

Q. In your opinion is there anything needed besides the 
use of normal fire fighting equipment on the premises in 
the event there were a fire from other causes which might 
possibly relate to this pbuilding? A. No. I believe that 

normal fire fighting equipment would be adequate 
334 for this proposal. 


* * ° * * * * * ° * 


341 Robert W. Kirkman 


was called as a witness, and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Plaine: 


Q. Mr. Kirkman, would you give your name and your 
position for the record? A. Robert W. Kirkman. I am 
director of the Inspection Division of the New York Opera- 
tions Office of the Atomic Energy Commission. 

Q. In connection with the issuance of a license such as 
this, or the issuance of this proposed amendment, what 
would the inspection division do at the time—if the license 
were issued? A. Of course it is our responsibility in the 
inspection division to see to it that any applicant, upon 
becoming a licensee, is in compliance with the rules and 
regulations of the Commission and the conditions of his 
license. 

Q. Could you give us a rough idea of the nature of 
342 the things that inspection would do? A. In this case? 
Q. Yes. A. Well, in this case I could sum it up 
very briefly by saying that we would completely check 
what Mr. Bujalski, the consultant to the applicant, has 
described as being his duties and responsibilities. In other 
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words, to expand this, we would ascertain that the site 
was in fact being used in the fashion in which the appli- 
cant has stated it will be and in which he is permitted to 
use it; we would check the material that he receives from 
the point of pickup through to his plant. 

We would examine the records that he must keep by 
his license, as to the results of the contamination surveys 
he made upon receipt of the drums, the records that he 
must keep with respect to the radiation levels at the sur- 
face and one meter from the drum. At the site we would 
conduct the same kind of inspection of records to insure 
that they were within the permissible levels. We would 
make independent measurements of our own of selected or 
more drums at the site, both those concreted and not 
conereted, we would make our own independent smears 
for contamination on the outside of the drums, hoping that 
we would smear in a place that Mr. Bujalski had not 
thought of. 

We would examine his records in connection with those 

drums disposed of. We would in a given case, at least 
343 once, probably accompany the barge to sea, to make 

sure that the drums were being disposed of in the 
location and in the manner permitted by his license. 

Q. By disposed of you mean disposed of at sea? A. 
At sea, accompanying the barge to sea to ascertain that he 
was in fact dumping it in the sea as required. 

In connection with this latter, we would examine the 
certified copy of the ship’s log which he must keep in his 
possession, and further in this connection of course, we 
have very closely worked with the coast guard on matters of 
this kind which they watch very closely and of which they 
keep us informed. 

In connection with the whole inspection, we would work 
with the State Health Department of Connecticut, with 
whom we have had an excellent working relationship over 
the past. We would expect them in their own spot checks 
to advise us if they saw anything that was out of order in 
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any respect, since the State Department of Health has a 
copy, gets a copy of every license, which would include 
this license in its entirety, including all the conditions. 

This in general is what we do. 

Q. Just at the risk of stating what must be obvious, 
this license does not contemplate the disposal of any 
waste in New Britain, does it? A. No, it does not. 
* ° ° e ° e e e e 

James R. Mason 


Can you explain what it is that the Atomic Energy 
Commission use in terms of criteria in judging the 
validity and the safety of this particular kind of operation? 
A. The Atomic Energy Commission has two parts of the 
regulations of Chapter 1, Title 10 of the Code of Federal 
regulations that are pertinent to this point. 10 C.F.R. 
part 30, the licensing of byproduct materials, is the proce- 
dural part for making application for and receiving licenses 
for all byproduct materials, and specifically in part 30, 
Section 30.23 states that: 


‘An application for a specific license will be approved 
if the applicant’s proposed equipment and facilities are 
adequate to protect health and minimize danger to life or 
property, and the applicant is qualified by training and 

experience to use the material for the purpose re- 
348 quested in such manner as to protect health and 
minimize danger to life or property.”’ 


The section I just read from the regulation with respect 
to the proposed equipment and facilities being adequate 
to protect health and minimize danger to life and property, 
is a broad statement of the site selection criteria. Also 
Part 20 of the Federal regulations in 10 C.F.R., is the 
standards for protection against radiation. 

J would like to point out that these standards for pro- 
tection are performance standards which state the limits 
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of radiation that people may be exposed to. They do not 
specifically describe a site location with respect to distances 
from anything or construction, but rather it is necessary 
that any applicant present information about his proposed 
facilities and experience, and this information is reviewed 
by the technical staff of the Commission to determine that 
such facilities can be used in the manner described in the 
application and for the purpose described in the application, 
and with the materials in the quantities described in the 
application, in a manner that the standards for protecting 
people contained in Part 20 can be complied with. 

I think it is well to note here the reason that the 

regulations do not specifically describe a building 
349 acceptable for this purpose is because of the large 

number of parameters involved in the use of radio- 
active materials. We have issued somewhat over 5,000 
licenses for various programs, and the quantities involved, 
the types of activity involved, the nature of the manipula- 
tion involved, the equipment involved, and everything else 
varies so widely that it is necessary that we evaluate each 
application on its own merits with respect to being able to 
provide adequate safety. 

I would point out in the general answer to your question 
the several sections of Part 20 that are pertinent specifically 
to the selection of the site. First of all there are definitions, 
and a restricted area is defined in 10 C.F.A. 20.3 (12) as 
‘‘any area access to which is controlled by the licensee. 
A restricted area shall not include any areas used as resi- 
dential quarters although a separate room or rooms in a 
residential building may be set apart as a restricted area.” 

Unrestricted area is definition number 15 under the same 
section, and an unrestricted area means: 


‘‘Any area entry into which is not controlled by the 
licensee, and any area used for residential quarters.” 


In the proposed application the facilities of the Walker 
Trucking Company and more particularly the building of 
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the Walker Trucking Company, which will have 
350 closed doors and locked doors when responsible 
people are not present, constitutes a restricted area. 

Section 20.101 of the regulations limits the amount of 
radiation that people in restricted areas—and these are 
the employees of the applicant organization that would be 
exposed to this. 

90.102 is of more particular interest to this inquiry, in 
that 20.102 of the regulations specifies permissible levels 
of radiation in unrestricted areas. These follow the recom- 
mendations of the National Committee on Radiation Pro- 
tection and are to provide adequate protection for strangers, 
for people who are not aware of the presence of activity, 
and for casual passers-by. It is necessary that the pre- 
scribed low levels of activity not be exceeded at the wall 
of the building, which in this case is several hundred feet 
from normal occupied areas of the street and other public 


passage ways. 
Another pertinent section of the regulation has to do 


with surveys, in that surveys and measurements must be 
made to assure that all of the limits of this safety pro- 
tection regulation are in fact abided by. 

90.203 of the regulation provides that caution signs, 
labels and signals be displayed under certain cirecum- 
stances, including, it must be displayed in any area where 

radioactivity is stored or used as well as on each 
351 container which contains radioactivity. 

90.207 of the regulations specifies that the storage 
of licensed material shall be secured against unauthorized 
removal from place of storage. 

Q. Is it fair to say that based on these kinds of per- 
formance considerations, there is no essentialities that one 
prescribed distance from residence or distance from busi- 
ness or distance from anything else in connection with the 
location of a place where one might temporarily store this 
type of packaged wares? A. That is correct. The pro- 
tection against radiation can be accomplished by numerous 
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combinations of distance, the amount of activity involved, 
the shielding provided, the nature of the manipulations 
involved, and varying all of these circumstances to accom- 
plish the performance specifications of Part 20 is better 
than specifying one and only one method by which safety 
can be achieved. 

Q. As a matter of fact, if we tied people to distance 
requirements, then we would frustrate the movement of 
these things in interstate commerce; would this not be so? 
A. That is correct. 


* * * * * * * * * 


Hearing Examiner Jensch: Please come to order. 
Are Mayor Morelli and Mr. Politis nearby? 

Mr. Politis, during the recess, as you participated, we 
had a conference concerning further cross-examination of 
the witnesses who have testified here today. Is it your view 
that you are not prepared to cross-examine these witnesses 
today? 

Mr. Politis: Yes, it is. 

Hearing Examiner Jensch: Is that your view, Mayor 
Morelli? 

Mr. Morelli: I think I will have to say yes, but I would 
like to have the opportunity to cross-examine, but also have 
Mr. Politis’ motion granted for a continuation of this 
matter for 90 days. Then he can later do what he wants. 
But if Your Honor wishes to rule that you will grant his 
petition for 90 days, I will withhold my cross-examination 
until 90 days later too. It won’t make that much difference 
to me. 

Hearing Examiner Jensch: My first thought was 

360 that it is preferable to have the cross-examination 
completed at one occasion if possible, rather than 
piecemeal. I think it might expedite the hearing to have 
it complete, and furthermore I think that a study of the 
testimony might be helpful to assist in your cross-examina- 
tion rather than taking it off-the-cuff orally here today and 
proceeding without the benefit of study of this matter. 
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Do I understand that for this cross-examination you 
or Mr. Politis are going to procure expert assistance to 
assist you in preparation as well as the preparation of a 
direct case if you desire to put one on? 

Mr. Politis: Yes, if we can afford the testimony, we 
intend to hire expert help. We are definitely looking for it. 

Hearing Examiner Jensch: It seems to the presiding 
officer that any matter of a scientific character require 
quite a bit of preparation, and as I infer from the state- 
ments made by both Mayor Morelli and Mr. Politis, both 
would like to have the opportunity of assistance in that 
regard. I think it would be helpful for them to have that. 

That seems to indicate that we have reached a point 
of the advisability of a postponement for that prepara- 
tion. Then the question, up as to the time. 

As I recall, you in your earlier statements this 

361 morning Mr. Politis, referred the telegram which 

you transmitted to the Atomic Energy Commission 

last week requesting a 90-day extension. Why was that time 
period specified? 

Mr. Politis: For this reason: One, I felt I was not in 
a position to acquaint myself with the proper procedures 
of a hearing of this type. Our courts here are open til 
the end of June, and we have commitments there. We 
might be caught on trial, certainly during this month of 
June. 

Secondly, I was dealing with a half a dozen individuais 
who indicated that they represented about 1500 persons 
who were interested in opposing this matter. To get 1500 
people together and see whether they can raise sufficient 
funds to hire experts of this type in this field is something 
that is going to take considerable time and considerable 
effort by the dozen or half a dozen individuals who are 
leading them, and to procure this type of scientific testi- 
mony, we have a lead at the present time but we do not 
know where it will bring us. 

It may take a lot of time. Experts in this field I pre- 
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sume, like the witnesses for the Government indicated, 

have a busy schedule, and they themselves would not 

know whether they would be available for a postponement. 

I am sure we are going to encounter the same 

362 problem when we contact any expert that we may 

desire to present at the hearing at this time. He 

may have numerous commitments. I think all that will take 
time. 

Nintey days in the preparation of a case of this im- 
portance, to me, is a very short period. I do not think 
that since 1930, when I began practicing law, I ever was 
in a position of trying to prepare a case of this type in this 
short period of time. My experience is in Connecticut 
that we wait approximately 38 months before a case is 
ready for trial. 

IT realize that the Government’s witnesses here are busy 
and they do not want to come back, but if it is a short 
postponement, and I find myself in a position have been 
going on trial in one of the interior courts here, I am 
sure they will not release me, and then we will be in an 
embarrassing situation if all these people came here and 
J have to be excused or have no alternative but to ask to 
disappear as counsel for these individuals. 

My interest here is a personal one as well as an attorney 
for them. I think if we get sufficient time we will know 
that when we do reconvene, this thing will be finished, if it 
takes one day, two days or three days. We will all be 
ready and nobody will have any excuses not to go forward. 


* * * * * * s * * s 


372 Hearing Examiner Jensch: The only question I 
have in my mind is to take a recess and see if I can 
confirm at this time whether this place will be on, in which 
event we can determine here and now in the presence of 
the many people here whether or not this space is available. 
Mr. Politis: I think you can assume it will be available. 
Hearing Examiner Jensch: Let us be sure about it. 
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At any rate, it is 420, and at this time we will recess to 
reconvene in this room at 4:25 to take up other matters. 


(Recess.) 


Hearing Examiner Jensch: Please come to order. 

The presiding officer announces he has contacted the 
building custodian who informs him he believes this space 
will be available and we have arranged that we will meet 
here on June 24th in this room. If there is any last minute 
change, registered mail notices will be sent to each of 
the four attorneys in this proceeding as well as public 
notice given in the Federal Register and such other publi- 
cations as we can arrange. 

But it was contemplated that this space would 
373 be available. 
Js there anything further before we recess? 

Mr. Politis: I would like to ask one question, a matter 
of procedure, just as a matter of economy and time and 
everything. 

Suppose I ascertain a week before the hearing date 
that it is impossible for us to proceed on that date because 
of one or two reasons that may be valid. Should I wait 
until everybody convenes here, all these witnesses come 
here, or is there some method by which I could advise 
you and let you pass on it or something? 

I think that is highly probable at this time, that I will 
make such a request. I do not think the date is such a 
date that I can comply with it. 

Hearing Examiner Jensch: Any continuance involves a 
certain amount of inconvenience to several parties. 

Mr. Politis: This is not inconvenience I am speaking of. 

Hearing Examiner Jensch: We have to adjust as best 
we can to let matters proceed as expeditiously as we can. 
It does not seem to the presiding officer that the character 
of the evidence here presented is such that it will prevent 
full preparation by three weeks. I am not considering the 
posit of any financial difficulty which you mentioned in 
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your statement this morning or a few minutes ago. 
374 We will have to assume that your clients are ready 

to support your endeavor to secure technical assist- 
ance. On that basis, if they are ready and an endeavor is 
made immediately to secure it, I am sure that the character 
of this evidence is such that there are many persons who 
can serve as technical assistants to you, and we cannot post- 
pone cases until a matter of convenience permits it. We 
have to gage it as best we can. 

Mr. Politis: It is not convenient. I object to the use of 
‘Ceonvenience’’, I am not asking this continuance as a 
matter of convenience. I don’t know whether the people 
can afford to pay for the scientific assistance that they may 
need to properly present this case, and I do not know 
whether they can raise the money within a period of three 
weeks. We may be able to raise it in 90 days. 

Hearing Examiner Jensch: I don’t know how we could 
expect any further assurance in 30 years. 

Mr. Politis: Ninety days is not unreasonable. I am not 
asking for three years or thirty months; I am asking for 
only three months: 

Hearing Examiner Jensch: Mayor Morelli mentioned 
it might be thirty years before something would come up. 
But whatever be the time it does not seem that we have an 

assurance that the financial picture will be such that 
375 it will permit you to go forward in its event. 

Mr. Politis: I am representing common, ordinary, 
every day people that work in the factories, to whom five 
or ten dollars is a lot of money. I am not representing 
any business individual here that can come in and gamble 
with a certain amount of money to hire certain experts 
because at the end of the road he will get some profit out 
of this type of hearing. 

There is no profit involved as far as the people I repre- 
sent are concerned. Any money they expend is expended, 
period. 

Hearing Examiner Jensch: You understand that our 
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entire endeavor is to permit full presentation of all evi- 
dence that will bear upon this matter, no matter how soon 
it can be available. But we must expect that normal re- 
quirements will be kept and that it can be reasonably ex- 
pected that within that period of time the money can be 
raised and the assistance procured, and based upon your 
own capabilities as an experienced trial lawyer, I am sure 
you can adjust to the situation and acquaint yourself with 
the situation well enough to proceed, whether you have 
financial support to hire any assistance. 

Mr. Politis: Sure I can proceed now, we can proceed to- 
morrow, but it is not giving them a fair opportunity to 

present all the evidence that may be at their hand. 
376 Hearing Examiner Jensch: The president officer 

construes that the period of time which has been pro- 
vided will provide fair opportunity for you and for all who 
participate in this case and who are interested in this case 
to assemble their evidence to proceed. 

Mr. Politis: I would like the record to note that the only 
convenience considered was the convenience of the wit- 
nesses for the Government. 

Hearing Examiner Jensch: That is a statement that is 
unsupported on the basis of the record, because consid- 
eration was based upon the inquiries made to several par- 
ticipants in this proceeding and I think it is a somewhat 
limited view to express that statement. 

If there is nothing further at this time we will recess— 

Staff counsel? 

Mr. Plaine: I think there are several things. 

The first thing, I would like the record to reflect that an 
offer was made to the people of New Britain through the 
Mayor that the Atomic Energy Commission supply tech- 
nical assistance to this town in the form of a lecture ses- 
sion at any time that the town wanted it prior to this hear- 
ing, and that offer was not accepted. 

Hearing Examiner Jensch: Does that offer still pre- 
vail? 
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377 Mr. Plaine: That offer still prevails, and if coun- 
sel wish to avail themselves of it, that offer is still 


good. 

Secondly, I would like to suggest to Your Honor that 
there might be some convenience in letting those people 
who wanted to make their special appearances come for- 
ward and make those appearances or statements now while 
we are here. 

Hearing Examiner Jensch: That may be. 

Are there people in the room whose names were men- 
tion this morning and whose limited appearance was recog- 
nized, who would like to make a statement at this time? 

Mr. Nolan, do you have a statement? 

Mr. Politis: May I object to this at this time before 
you make any statement? 

I think they want to make statements in behalf of the 
intervening objectors. 

Is that not true? 

Statement of Robert J. Peck 

Mr. Peck: Yes. 

Mr. Politis: I think as a matter of orderly procedure I 
would advise them not to make their statements at this 
time, but to wait until the applicant has presented his 

entire case. I think we have a right to present our 

378 evidence after their case is in. 
Mr. Plaine: I heard some others who were also 
for this? Do you want to advise them in the same way? 

Hearing Examiner Jensch: Is there anybody else who 
wishes to speak. 

Mr. Peck: I would like to say that the offer extended 
to us arrived at such a late date that it would be impossible 
to contact 1500 people so that the members could get to- 
gether, or any number of them that would amount to any- 
thing, on such short notice. The offer came last Friday 
evening I believe, to me, about 9 o’clock Friday evening, 
and I don’t see how we could possibly get machinery in 
motion to get a group together to listen to their explana- 
tions. 
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We appreciated the offer immensly and gave it a lot of 
consideration but felt that the time was too limited. 

Hearing Examiner Jensch: Do you still desire to avail 
yourself of that opportunity? 

Mr. Peck: I could not make such a statement here until 
I consulted with the organization. 

Hearing Examiner Jensch: Is anybody here able to 
speak, asking for the opportunity to hear what kind of a 
presentation would be made in regard to it. 

Mr. Peck: I think the best we can do is say that we are 

having a meeting Thursday night to consider it. 
379 Hearing Examiner Jensch: Will you inform staff 
counsel on Friday morning? 

Mr. Peck: Yes. We will talk about it and inform him. 

Hearing Examiner Jensch: Will you state your name 
please for the reporter. 

Mr. Peck: My name is Robert J. Peck, 180 Sunrise 
Avenue. 

And Mr. Chairman, there is a gentleman sitting there ina 
grey suit who passed the remark in this room that we are a 
bunch of ignorant people; and a lot of us take exception to 
that. 

Mr, Nolan: That is right. 

Hearing Examiner Jensch: I don’t know what the situa- 
tion is in that regard. It is not on the record and it is better 
to avoid unpleasantries if we can keep on the record with 
things that are bearing on the issue. 

Is there anybody else who would like to make a state- 
ment? 

Mr. Politis: May I inquire whether that gentleman is 
part of the AEC? 

Hearing Examiner Jensch: I do not think it would serve 
any purpose. 


Off the record. 
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394 Hearing Examiner Jensch: I don’t think we 

reach the point of province. I don’t think it is within 
the scope of proper inquiry to resolve some conversation 
expressed at a recess. That being so, there being nothing 
further at this time, we will recess this hearing to recon- 
vene in this room on June 24, 1959, at 10:00 a.m. 


(Whereupon, at 4:50 p.m., Wednesday, June 3, 1959, the 
hearing in the above-entitled matter adjourned to recon- 
vene at 10:00 o’clock a.m., Wednesday, June 24, 1959.) 


o * * * * * e * * 
407 Cross-Examination 
By Mr. McQuillan: 


Q. First of all, you mentioned, I believe, in reciting 

what your duties would be, that when they were 

408 packaging at the plant here in New Britain—. A. 

No, the packaging at the site that is shipping us the 
material. 

Q. There will be no packaging here in New Britain? A. 
Only that we will have to weight it with concrete to give 
us a density sufficient to allow it to sink. We will not open 
the packages received from a shipper. 


° * * * * * * * * e 


418 A. These packages cannot be opened at our site. 

The material has not been transferred to us when 
I am at somebody else’s site, except checking to accept it. 
And they are within their rights to open it. 


Mr. Kingsley: May I offer some observations at 

this Point? The Staff has taken the trouble to ascer- 

tain the geographic facts which relate to the proposed site 

of disposal and these are facts of which The Court may take 

judicial notice and of which by the same token the Presid- 
ing Officer may take official notice. 

New Britain is on streams which are tributary to the 
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Connecticut River and is in fact about ten miles from 
the River itself. The distance down the Connecticut 
River to the Long Island Sound along the Connecticut 
River is approximately forty miles. The distance from 
the mouth of the Connecticut River along Long Island 
Sound to Montauk Point and Block Island, which is the 
opening to the ocean, to the open sea, is approximately 
fifty-five miles. And the distance from Montauk Point to 
the disposal area, which is at 38 degrees 50 minutes North 
latitude, 72 degrees West longitude, is about one handred 
fifty miles to the South. The disposal area in terms of 
latitude is at a latitude equal to the mouth of Delaware 

Bay. And the distance by the most direct route 
435 through the ocean, Long Island Sound and upstream 

to the Connecticut River and along it and through 
its tributary waters, is the sum of the numbers which I 
have indicated in statute miles. 


* * * * e e * * * e 


436 A. The reason for this is to provide a basis for a 
evaluation of any effects that we might be called for 

contributing to the background. Basically, what the pur- 
pose is, is to determine the background level in the soil, 
the ground, water, and in the air, that is there prior to our 
starting operations. The natural radio-activity will be 
there. It is something that is around us all the time. 
There is some small contributing or other from fall-out 
and what we want to do is ascertain these levels prior 
to our operation, so that we will have a firm, scientific basis 
for knowing what, if anything, we contributed to the back- 
ground. 

Q. But at the present time you have not conducted such 
a survey? A. No. 

Q. You don’t know whether the level there is safe or 
unsafe? A. No, we have no idea. 

Q. And you feel that this is a necessary and a condition 


precedent before a license is granted to this partic- 
437 ular site? A. No. I believe that this is absolutely 

essential from our own standpoint and for assuring 
ourselves. 

Q. Will you explain that from your own standpoint? A. 
Any operation of this type can be accused of doing some- 
thing to the neighboring area. The problem then is to 
have data indicating the extent of anything that you have 
done in the area. Examples from past experience, not 
dealing with radioactive material but dealing with second- 
ary recovery of petroleum which I did some work on, 
we had problems associated with pumping salt brine water 
into oil fields to increase the oil production and we would 
periodically have to analyze ground and water to assure 
ourselves that we were not adding salt contamination to 
potable water supplies. This is the same sort of procedure, 
to assure ourselves that we are not discharging material 
at bulk above levels that we are allowed to in A. E. C. 
regulations. 


460  Cross-Examination 
By Mr. Kingsley: 


Q. Mr. Thomas, there has been testimony about waste 
which is going to be dealt with by Walker Trucking Com- 
pany under your supervision. Exactly what do you under- 
stand is going to be the nature of that waste? Just what 
is it? A, This will be laboratory waste. Let me give you 
an example. Let’s presume that we have a contract with 
Fafnir Bearing, who happens to do radioactivity work. 
They obtain from Oak Ridge irradiated bearings and they 
put them into a test assembly, and they run this test 
assembly. They get contaminated oil, they measure the 
oil. They measure probably the radioactivity level in 
the oil. 

When they finished such a test, they have low-level con- 
taminated oil to dispose of. This would be treated as 
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liquid waste, and this is something that we might be ex- 
pected to get. 

When the bearing is finally no longer usable from their 
standpoint, there will be some activity left in it, which is 

unsuitable for their purposes, and they will have a 
461 bearing to dispose of. It will be things of that 
nature. 

They will have any paper, combustible material that 
was generated in the process of handling and doing this 
work, As an example, they might draw a sample of oil with 
a pipette, and they would wipe the outside of the pipette off. 
The piece of Kleenex that they wiped the pipette off with 
would be treated as combustible waste, very low-level con- 
tamination. 

It is this sort of thing, as against the type of waste that 
would come from the processing of reactor fuel and highly 
irradiated material. 

Q. By ‘‘as against’’, you mean, as I understand, this 
licensee would not be dealing with high level irradiated 
matter? A. That is absolutely right. 

Q. Would there also be such things as glassware, test 
tubes, which had been used in laboratories? A. Yes, glass- 
ware that had been used. It would depend in our par- 
ticular laboratory on whether we considered it waste, as to 
whether it was too expensive to clean it up. If it was going 
to cost us twenty cents to clean up a ten cent beaker, we, 
of course, would throw the ten cent beaker away. In the 
case of some of our pipettes, we spend a great deal of time 
cleaning them up because they are expensive. 

It would be fairly simple glassware like beakers, 
462 test tubes and things of that nature, that are not 
worth decontaminating. 

Q. Might there be such things as the carcasses of animals 
on occasion? A. This is a possibility. I do not really 
know whether we could anticipate getting that. 

Q. If there were, where would they be treated as radio- 
active waste? A. These are things that could have been 
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used in, say, the hospital here in town in experimental work, 
or at the Medical School at Yale, or any place doing bio- 
logical research, carrying out tracer work. And they have 
been possibly making feeding studies, where they take 
carbon 14 labeled amino acids, for instance, and feed them 
to the laboratory animal, and trace where it has gone in the 
animal. 

This requires generally that the animal be sacrificed, and 
the various components of its body analyzed. Eventually 
the carcass is waste. 

Q. Are there any other specific things other than those 
we have mentioned that would be included in the material 
that the Walker Trucking Company would be likely to 
handle? A. There could be uranium—well, uranium in 

some form that is not suitable for recovery, that it 
463 was going to cost so much money to recover it that 

the economic worth of the uranium was not worth 
the recovery cost, and then this would be disposed of. 

Q. And from what source and what kind of use would 
that kind of material come? A. This would come from 
some place like Olin Mathieson, or Combustion Engineer- 
ing or CANEL, that are doing research work on fuel ele- 
ment fabrication, and various uranium metallurgy prob- 
lems. 


467 <A. Yes, sir. 
Q. Are you familiar with Appendix A in the li- 
cense? A. You will have to refresh my memory, sir. 

Q. I will show you Item 1 in the A. E. Staff Exhibit 5, 
which is the license, and ask you to look at Appendix A. 
Have you seen this Appendix A before? A. Not as this 
particular form. 

Q. Are you aware of the fact that that Appendix A 
governs the operations of Walker Trucking Company as 
far as intrastate operations are concerned? A. Yes, sir. 
Q. As you look over Appendix A, do you recognize the 
language that you are now reading as familiar to you? 
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A. Yes. I don’t remember from where, but it looks fa- 
miliar. 
468 Q. In considering the receipt of radioactive mate- 
rial, waste such as you have testified about, from a 
customer, what would you do if a container was offered 
to you that was above the prescribed level of service radio- 
activity, or activity at one meter, or that appeared to be 
otherwise not in conformity with the regulations of the 
Atomic Energy Commission or the I. C. C.2 A. I would 
take steps and would refuse to accept it, and would tell the 
person who was offering it to us that he had to get it 
within the requirements, either by adding additional shield- 
ing, or breaking it down into separate parts, into more than 
one shipment. 


* * ° e ° * ° es ° ° 


476 Q. Now, in your direct examination you testified 

that your department would completely check what 
Mr. Bujalski, the consultant to the applicant, has described 
as being his duties and responsibilities. Do you recollect 


that? A. Yes, sir. 


477 Q. (By Mr. Politis) When would you conduct this 

type of investigation? A. Normally, as soon as any 
material had been brought in from the customers’ site to 
the plant. We would try to keep track of this kind of an 
operation. Let’s say in the first month he was doing 
nothing and acquired no customers. We would probably 
not make any visits. Once he bad received some material 
so that we would have something to check on, in keeping 
with the statements that I made earlier, now applying to 
Mr. Thomas, then at this time we would have the necessary 
wherewithall to conduct an inspection. 


* * ° es * e ° ° ° e 
481 Q. Do you have other duties that you inspect aside 

from inspecting storage sites, just as this licensee? 
A. You mean do we inspect other kinds of licensees? 
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Q. Yes, sir. A. Yes, sir, other kinds of licenses within 
this area that I have described. 

Q. Could you approximate for me how many inspections 
you make in the course of a week in this area? A. In the 
overall area? 

Q. The northern area, A. In a particular week, I might 
not make any. If you will put it on a monthly basis, I 
will try to answer it for you. 

Q. Monthly, over a period of a year? A. Monthly, over 
a period of a year, we have run about twelve per man per 
month. 

Q. What types of sites do you inspect? A. All kinds, 
doctors, hospitals educational institutions, such as Yale 
University, where the various departments are using small 
amounts of material, industrial applications which, by and 

large, is confined to research and development, radio- 
482 graphers, so-called, people who use large cobalt 60 

sources, for instance, to examine welds in a pipe, 
to take pictures of it, sort of like an x-ray situation; some 
processors, a few in number, of uranium, into some kind 
of a finished product. Well, that is the type, generally. 

Q. Would you, for example, inspect our New Britain 
General Hospital for any purpose? A. Yes, that has been 
inspected, I am sure. 

Q. And what would be the purpose of inspecting the 
hospital? A. Again, to see whether or not they are com- 
plying with the basic regulations of the Commission, that 
is, Part 20, our standards for protection against radiation, 
which is applicable to all licensees, to ascertain whether, 
if there are any conditions in the license, they are comply- 
ing with the conditions in the license; to see whether the 
responsible user is actually the one who is using the mate- 
rial; and again, in the same manner of review to get some 
kind of a feel for or make some kind of an evaluation of 
this man’s qualifications. This might involve how he dis- 
poses of any low-level waste that they generate in the 
laboratory, such as iodine, that is waste. We would look 
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in the records to see what they were doing with this 
waste, if they are disposing of it in any other way 

483 other than allowing it to decay. It would be the 
whole picture from start to finish. 

Q. Would you also supervise the fact that they put it 
in proper containers? Would you have anything to do with 
this container business? A. Well, by and large—not unless 
there is a shipment problem. I don’t want to anticipate. 
Not by and large. If there were a shipment problem in 
any particular place, naturally, we would be concerned with 
their discharge of their responsibilities in connection with 
shipping. 

Q. For instance, just a short time ago we spoke of voids. 
How would your inspection department ascertain whether 
there was a void in a package container? A. Mr. Politis, 
I want you to understand that I administer this program. 
I am not a professional, in the first place. So I can’t detail 
this for you, or whether or not it would be necessary in a 
particular case. I don’t know. It depends upon whether 
we are going by the LC.C. regulations, or this license, or 
what kind of a shipment we are talking about. 

Q. Well, let’s take a shipment that Mr. Harris would 
pick up for storage out here from the local hospital. A. 
Well, again, I don’t know what he is picking up. I don’t 

know in what form he is picking this up. I find this 
484 a little difficult. 

Q. So that you are saying, in effect, that when you 
get there to inspect this New Britain Hospital, and there 
is a container there that is going to Mr. Harris, you haven’t 
got the slightest idea what is in it? A. Oh, no, that isn’t 
true. The hospital, if they are transferring—now, this 
isn’t waste disposal on the part of a licensee who is getting 
rid of waste—transferring it to a waste disposal licensee, 
Mr. Harris in this case. In this connection, he must main- 
tain records as to what the content of this receptacle is, 
whatever it may be, what the content is, what the principal 
activity is in terms of the isotope, and the amount of the 
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isotope. Now, to this exent we check his record to see 
what he is disposing of, and where, to Mr. Harris as a 
waste disposal outfit, or whether in low-level quantities, 
that which goes into the sewer. Naturally, we are con- 
cerned with what he disposes of. 

Q. If there was a container at the New Britain Hospital 
that had a void, obviously that would be illegal as far as 
the A.E.C. regulations are concerned, is that true? A. 
Not until it was shipped, no. 

Q. It was going to be shipped by Mr. Harris to 

485 the local site here. A. If that is the condition in the 

license, that there will be no appreciable voids, that 
would be correct at the time of shipment. 

Q. Now, how is it ascertained whether or not any given 
container has or has not a void? A. Well, the containers 
themselves, of course, would be examined at the time, at 
the inspection of the Harris propery. Now, I would ex- 
pect—and again you will indulge me, I am not a profes- 
sional—I would expect that at that time examination of 


these drums would probably indicate whether there was 
loose material inside, simply by the process of shaking. 
And if this were so, then we would have to follow it back. 


487 Q. All these inspectors that you spoke of, the nine 
or eleven—how many are there? A. There are eleven 
in total. 
Q. Are all these inspections qualified professionally as 
far as smears are concerned, and as far as voids are con- 
cerned? A. Yes, sir. 


491 Q. Well, generally, how many places in New 

Britain have an operation that might induce one of 

your inspectors to visit to see whether they are complying? 
‘A. I doubt whether there are three or four. 

Q. Well, let’s say the State of Connecticut. A. Yes, I 
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can answer that. In total I believe there are some ninety 
odd place in the state. 
Q. Ninety odd places? A. Yes. 


493 Q. So that how often would you go to a place in 

the course of the year, would you say? A. It de- 
pends upon the nature of, it depends upon the level of the 
program, what materials, the level of the program, the 
nature of the use, the kinds of people who are using it, the 
physical facilities he has, and so forth. We have a priority 
so-called based upon categories of use, which determines 
the number of times a particular priority is visited in any 
given time. Some licensees are looked at routinely every 
six months, assuming nothing is wrong with them it would 
be every six months. Of course, if something were wrong 
we might be back in a few weeks to see whether it was 
corrected. Some licenses are once a year and some li- 
cense we do only a sampling of several per cent a year. 
These are the lowest priority, this on the ground that we 
are getting a random test of this level of activity which 
is usually the kind of thing as these gauges that we use 
with building devices, safety devices. 

Q. What category would you do the most inspecting in? 
A. Well, priority 1 which includes several categories. One 
of the categories would be radiographer, who does this kind 
of Xray, taking pictures of wells and pipe lines and this 
kind of thing, and this on the basis that we find that 

radiographers have to be inspected this often to keep 
494 them on their toes. 

Q. Is this high level you are speaking of or low 
level and high level waste? A. I am speaking of nothing 
other than low level waste. 

Q. You don’t inspect anything with high level waste at 
all? A. We have none. We have not generated any in 
private industry, to my knowledge. It is in the license 
chain. 
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496 A. Weare only the fact-finding body. Once we have 

found the facts and embodied them in a report of 
inspection we send these to the Division of Licensing and 

Regulation, which takes our recommendations as to 
497 how we feel, whether we feel this fellow is good, 

bad or indifferent, and the seriousness in our opin- 
ion of the violation, and it goes to the Division of Licensing 
and Regulation for that Division to take appropriate action 
as it sees fit. Now, repeated violators, I can’t say what 
the Division of Licensing and Regulation might do in a 
particular case, but I would assume that a constant violator 
would be subject to some action, either suspension of license 
or somethign like that. 

Q. Have you had any experience in this field at all, of 
violators? A. Certainly. 

Q. So that the extent that you made a report to the 
Licensing Division, who in turn took some action as a 
result of the facts you found? <A. The Licensing Division 
takes some action on all cases that we send down there. 

Q. Good. I’m glad to hear that. A. So am I. 

Q. Approximately how many have you sent down from 
this territory, let’s say, in the period of the last couple of 
years? Just a rough estimate, that’s all? A. I would say 
several thousand, two or three thousand, maybe. I don’t 
know. 


504 A. In addition to this, apart from my Division, the 

New York Department has what is known as the 
Radiological Assistance Emergency Team which is com- 
posed of a couple of dozen or more people on duty twenty- 
four hours a day, and they cooperate with the State Police, 
in your case the point of contact, and they are subject to 
instant call. We have airplanes at our command at 
Mitchell Air Force Base; we have helicopters in the city 
to get out. This is the kind of thing we do. 
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Q. These men are all located in New York; is that 
505 it? A. No; in and around New York, and we also 
have teams located in other areas such as Rochester 

and Boston. 


508 Presiding Officer: Please come to order. Mr. 
Kirkman is on the stand. Will you resume your 
cross-examination. 

Q. (By Mr. Politis) Do you remember where we were, 
Mr. Kirkman? A. We were talking about the emergency 
assistance team that we have in New York, in addition to 
the inspection program, the purpose of which is to render 
assistance in any kind of a nuclear incident or accident, as 
called for. It was originally set up with the idea in mind, 
on a national scale, as being for major nuclear incidents, 
disasters, in other words. But two years ago, it was ex- 
panded to cover any kind of nuclear incident, no matter 
how small, in which any particular comunity, state or group 
wanted assistance from the AE.C., and didn’t feel it was 
capable of coping with whatever the situation was. 

Q. Thank you. When there is an incident of any kind, 
your office is notified, is that correct, by the licensee? A. 
The New York office. 

Q. That is not necessarily your division? A. Normally 
a licensee will notify me, that is, my division, since it 

knows who we are. But many of the calls come 
509 through without knowledge of the particular indi- 

vidual, and consequently, the telephone switchboard 
refers these to whoever is the radiological safety officer 
for the day, who then makes the determination as to what 
the situation is. And if it is an incident involving a li- 
censee, where there is no immediate concern for assistance 
or disaster plans, it is turned over to my division for the 
necessary action. 

Q. And that is the call that Mr. Harris would make? A. 
That is correct. 
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Q. When Mr. Thomas said he would notify the A.E.C., 
this is what he would do, in effect? A. That’s right. 

Q. Now, who would determine whether or not any assist- 
ance is necessary in any given incident? A. Well, probably 
the Radiation Safety Officer, if it were off hours. He 
would try to determine the situation, what was involved, 
in other words, enough questions to enable him to pin 
down what are the facts, or what the facts appear to be. 

In this case, if he gets no facts, just a broad statement, 
why, we err on the side of being safe, and we would dis- 
patch an individual perhaps immediately to look into this 
thing. If it were during the daytime, from a licensee, the 

call would be routed normally to me, and we would 
510 go through the same process of questioning. If it 

happend to be Mr. Thomas, we would try to elicit 
from Mr. Thomas exactly what happened, what kind of a 
sitaution did he have. And depending upon this. we might 
come immediately, it might be necessary to send a team 
rather than just an individual from my division. It would 
all depend upon the facts. 

Q. And if the informant is a qualified individual, he 
would explain to you what the incident was and you could 
then make a decision? A. That is true. 

Q. But in the event a lay person—let’s assume I called 
and advised you of such an incident. What would be your 
procedure then? A. As I said before, if we can make no 
determination, then we err on the side of safety and dis- 
patch somebody to the scene as quickly as possible to find 
out what the situation really is. This is the bulk of things 
that we get, off-hour calls from all kinds of individuals who 
either see something or think they see something, or 
imagine they see something. 

Q. This team is located—. A. With teams also located in 
other areas, such as in Boston, Rochester, and I am not sure 

if there are any others in addition. 
511 Q. If I called you, let’s assume, at 3:00AM, and 
told you of such an incident, and I being a lay person 
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could not explain to you what the problem was, you would 
dispatch a team from New York to New Britain to investi- 
gate and assist? A. This would be so, if there were no 
other information available. In all probability, we would 
try at least through local authorities, let’s say through the 
Health Department, to see if they were aware of this, 
ask one of these people who is more quickly available to, 
in the interim time, come to the scene. We have, as I say, 
a working arrangement with the State Polic in Connecti- 
cut on this emergency situation whereby the State Police 
will furnish any necessary intermediate assistance. 

Q. What is your best estimate, in time, in the event 
that there was an incident in New Britain that you thought 
that you should assist in, in arriving at the scene here in 
New Britain to give your assistance? A. Oh, if we had to 
come from New York, I would suppose it would take the 
better part of three hours. I think in the meantime, how- 
ever, we would have been in touch with the Health Depart- 
ment here, if the situation appeared to warrant this, and 
with the State Police, through our assistance team. 

Q. But you yourself could not arrive in less than three 

hours? Are you speaking of car travel? A. That 
512 is correct. If you are speaking of three o’clock in 

the morning, it would be quicker to drive your own 
car, then to go through any other arrangements. 

Q. And when this team gets here, what do they do? Do 
they have special equipment of any type? A. Oh, yes. 
Every member of the team has a complete kit with instru- 
mentation, air sampling equipment, rope for roping off the 
area, shoe covers and protective clothing for themselves, 
and that kind of thing. 

Q. And for any interim attention to such an incident— 
by interim, I mean this three hour lapse of time travel 
distance—you rely upon the Health Department and the 
State Police, is that what you say? A. That is correct. 

Q. Your reference to the Health Department, that is the 
New Britain Health Department? A. Oh, no, sir, the 
State Health Department. 
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Q. Do they have individuals in the State Health Depart- 
ment that are qualified to use the same type of equipment 
that you have to take care of such a situation? A. They 
certainly have qualified people, and equipment to make 
an evaluation of what the situation is, yes, sir. 

Q. You know that of your own knowledge? A. 
513 ~=-Yes, sir. 

Q. And that is true of the state police too? AI 
believe so, sir. I am not positive of this. 

Q. You don’t know whether you people have any liaison 
with local police authorities or fire departments or health 
departments? A. Not normally. 

Q. In the event a license is granted, does your depart- 
ment make any effort to create such a liaison within the 
immediate locale of the site, such as the New Britain Police 
Department, the New Britain Fire Department, the New 
Britain Health Department? A. We would consider this 
more properly—we have eleven states, multiplied by the 
number of towns that there are in the various states. It 
is impossible to do this for every place in which there is 
a license. So we encourage, on our own, the licensees to 
establish the necessary liaison with the various local 
agencies, and particularly the fire department, to bring the 
fire department in, to explain to the fire department what 
the situation is, what the materials may be, any particular 
hazards they may have in firefighting and the like. This 
is a normal procedure with us in inspection activities. 
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515 Q. But you feel there is no need then to establish 

a local center, that is, where there is a site such as 
this—I am not talking about pure licensees who use it, but 
a storage site—you think there is no need of establishing 
some local liaison in ease of a local incident of some type? 
A. I see nothing wrong with it, but in this particular case, 
it seems to me with the measures you have, it is adequate 
with people already available. 
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Q. You mean with the three hours that it takes you to 
come to Connecticut, that is adequate? A. No, I did not 
say that. I said that the State Health Department is 
immediately available. 

Q. Where is the State Health Department located? 
A. Hartford. 

Q. Where are their personnel located? 

A. Somewhere in the immediate area. I can’t tell you 
offhand. 

Q. Do you know how many people they have on their 
stafft A. They have one in particular that I know of who 
is actually concerned with this radiological safety program 
in the state. 

Q. Do you have personal knowledge of the equipment 

that they have? A. I have never seen the equip- 
516 ment. I have seen the results of their work. I 

know what they do in making their own investiga- 
tions. 

Q. You, of your own personal knowledge, do not know 
whether or not the Health Department is equipped to 
combat an incident such as we are speaking off A. I am 
sure it has the necessary instrumentation to evaluate the 
hazard and determine what further action may be indicated. 

Q. On what evidence do you base ycur conclusion? A 
Because the Health Department inspects users under 
licenses for the commission in the state in certain cases. 
And I have seen their reports. I have discussed their prob- 
lems, our mutual problems with them. You don’t find the 
kind of information, such as levels of radiation, such as 
I see in their reports, you don’t get these things without 
using instruments. 

Q. You have seen reports wherein they cope with a 
situation such as we have discussed? A. No, sir, I didn’t 
say that. I said I have seen reports of inspection, the 
results of which made it clear that they have used instru- 
ments to determine what the levels of radiation were. 


Q. Well, we are talking about in the event an incident 

occurred. A. That is what I am talkin about. They 

517 have the instrumentation which will enable them 

to evaluate initially the situation during this interim 

period, to know whether or not they have a real radiation 

problem, and to what extent it is spread, whether it is out- 
side, whether it is confined to the building. 

Q. After they ascertain that they have a problem, are 
they equipped to cope with that problem? That is what 
I am trying to get at. A. To the extent of cleaning it up, 
in all probability, not. 

Q. Whatever is to be done. I don’t know what there 
is to be done. I don’t either. As an interim measure, I 
think it is sufficient, yes, sir- 

Q. But you don’t know where this stuff is located with 
reference to New Britain, but you think it is Hartford? 
A. I know the offices is in Hartford. 

Q. The administrator is in Hartford. A. I know the 
individual lives in the immediate area. 


Q. Do you know whether this one individual inspector 
in the Health Department that you speak of is available on 
24 hour call, or don’t you know that? A. I assume he can 
be reached, or we can reach him. 
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520.  Q. What is the connection between Appendix A 
to the license and the Interstate Commerce Commis- 
sion regulations? A. Well, Appendix A, the conditions of 
the license, that is, which appear in Appendix A, have been 
lifted from the Interstate Commerce Commission regula- 
tions. 
Q. They are the same, in short? A. They are the same. 
I have read them as they appear in the actual Interstate 
Commerce regulations, just for comparative purposes, to 
try to get a better understanding. 
Q. So that whether the licensee transports material in 
intrastate or interstate transportation, he is bound by the 
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same regulations? A. Insofar as Appendix A and the 
I.C.C. regulations are the same. 
Q. That is, as to the containers? A. Yes, sir. 


523 Tom Ted Stonier 
(Sworn by Presiding Officer) 
Direct Examination 
By Mr. Politis: 


Q. What is your name, please? A. Tom Ted Stonier. 

Q. Where do you live? A. 2067 Shore Boulevard, 
Astoria, Long Island. 

Q. And where are you presently employed? A. The 
Rockefeller Institute. 

Q. Tell us briefly what the Rockefeller Institute is. A. It 
is a research institution, primarily in the biomedical 

research area. 
524 Q. What has been your formal education, Doctor? 
A. Lhave a B.S. from Drew University, a M.S. from 
Yale, Ph.D. from Yale. I have worked two and a half 
years at Brookhaven National Laboratory, and since that 
time I have been employed at the Rockefeller Institute, 
where I am now research associate. 

Q. Will you identify what Brookhaven Laboratory is? 
Briefly describe what it is. A. It is a research laboratory 
run by associated universities under contract to the Atomic 
Energy Commission. 

Q. Did you examine the proposed site for the place of 
operation for this particular licensee this morning? A. To 
the extent that I drove by it, yes. 

Q. Did you ever see it before? A. Once before. 

Q. Some months ago? A. Yes. Might I add to the 
record that I am a biologist, insofar as characterizing my 
profession is concerned. 

Q. Doctor, did you examine the conditions at the site 
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locale this morning, that is, the surrounding areat A. I 
made a cursory examination, yes, sir. 
Q. And you saw the building itself? A. At a distance. 


Q. Do you know what the regulations are, let’s 
put it that way, either as a doctor or as a lawyer? 
A. I am not sure which regulations you have in mind. 

Q. The regulations pertaining to the transportation and 
storage of low level waste material. A. Well, I am 
familiar with some of the regulations, yes, sir. 

Q. And do you think that they are adequate regulations 
and adequately protect health? A. As far as they go, 
yes. I do not believe that the overall policy is one which 
necessarily adequately minimizes the danger to health. 

Q. Well, to the storage of low level waste material you 
feel they are adequate? A. Yes, in the normal operations 
I think they are very usable. 

Q. And you appreciate, don’t you, that the issue that 
we are concerned with here today is whether or not the site 
proposed for the storage of low level waste material is 
adequate to protect health and minimize damage to life or 

property? Do you know that as an issue were are 
560 concerned with today? <A. Yes. 

Q. And is it your opinion that with the regula- 
tions of the A. E. C. governing this operation that this 
site is not adequate to—and once again I read from the 
Record—protect health and minimize danger to life or 
property? A. Sir, under normal operation procedure 
within the A. E. C. regulations I do believe they are 
adequate. 

Q. They are adequate? A. Yes, sir, but—and this is 
where I would qualify it—insofar as human error or un- 
foreseen events may create a situation where you are no 
longer capable of operating within the regulations, meaning 
that you have an accident, I do not believe that you are 
minimizing the danger. 
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Q. Well, you have been here all morning. Have you not, 
Doctor? A. Most of the morning. 

Q. And did you hear Mr. Kirkman from the A. E. C. 
testify and Mr. Thomas testify as to what steps would be 
taken? <A. Yes, sir, I did. 

Q. Had that dealt more with accidents in transportation? 
A. Yes. 

Q. Didn’t you feel that those steps were adequate? A. 

Sir, if a man— 
561 Q. (Interposed) ‘Well, Doctor, either you did or 
you did not. 

Mr. Politis: May I intervene? I was asked to let the 
witness answer the question. I was asked to let my wit- 
ness finish his answer. 

Q. (Mr. Downes) Whatever you answer I want to hear 
it. A. Let’s go through it again. 

Q. Don’t you feel that those steps as outlined are ade- 
quate? A. I think they are adequate and reasonable, but 
here you have already had an accident and presumably 
people are injured and what we are trying to get at is to 
maintain a minimum of injury. I think you and I are not 
quite talking about the same thing. I think the operation 
of your plant as it is envisioned in these Hearings is 
something that I really have no quarrel with as long as 
nothing goes wrong. If something goes wrong, then I 
think you may be in trouble and to minimize this it is in 
this area that I raise my objection, so that if you would 
like me to say that I think your plant and the operations 
as outlined here this morning, that this is adequate, the 
answer is yes. My objection is more to the unforeseen 
eventualities. 


568 Q. Please take a look at Staff Exhibit 6, A Report 

to the Public, and particularly at page 4. At the 
middle of the page I call your attention to the language 
saying, ‘‘In the future, it may be desirable to relate maxi- 
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mum permissible exposures to dose rate as well as to total 
dose. But before this can be done, more information is 
needed at additional radiation intensities and for frac- 
tionated exposures. In the absence of such information, 
the Committee continues to recommend that for the general 
population, the average gonadal dose accumulated during 
the first thirty years of life should not exceed 10 r of man- 
made radiation, and should be kept as far below this as is 
practicable. This is in essential agreement with the most 
recent suggestion of the International Commission on 
Radiological Protection.’’ 

Do you agree with those observations? A. Yes, I do. 

Q. You agree with a figure of 10 r which is 10 r rather 
than zero? A. I would like to point out that should not 
exceed 10 r. That doesn’t mean that 10 r is a safe amount 

or that any lower amount of radiation is a safe 
569 amount. It is simply at the moment something that 

seems practical insofar as the backlog of radiation 
is four one-half r and medical radiation contributes another 
degree and we have about eight now with fall-out. And 
this is a practical compromise. This doesn’t indicate what 
is the best thing to have. 

Q. But you would agree with the observations as you 
have testified? A. Yes, with the emphasis here on not 
exceeds 10 r. 

Q. Now, please turn to page 9 of the same document, at 
the middle of the page, under three numbered paragraphs. 
You will find a paragraph beginning with the words ‘‘To 
date’’. Do you find that? A. Yes, sir. 

Q. Now, take that paragraph. It says: ‘‘To date, radio- 
active waste operations have not resulted in any significant 
effect on the public, its environment, or its natural re- 
sources. Energetic monitoring programs must be main- 
tained to insure a continuation of this status.’’ 

Do you agree with that observation? A. Yes. 

Q. At page 12, the middle paragraph, you find the 
language, ‘‘In general, the potential hazards associated 
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with radiation sources are being recognized ., an increas- 

ing number of those responsible for their operation. A 

large section of management has been conservative and has 
protected the public interest.’’ 

570 Do you agree with that observation? A. Yes. 

Q. Now, please turn to Exhibit 7, page 57 of Ex- 
hibit 7, identified as the ‘‘Report of the Committee on 
Disposal and Dispersal of Radioactive Wastes’’, and to 
page 58 which says: ‘Prom an engineering standpoint, 
quantitative standards of permissible concentration of 
radioactive materials or, more importantly, standards of 
maximum permissible body burdens of radionuclides in air 
and water are necessary.’? By the way, you will notice 
that is entitled, ‘“The maximum quantity of various radio- 
active isotopes allowable in the human body or the various 
human organs.’’ 

Do you find the maximum allowed anywhere in that 
paragraph is zerot A. There is a difference between being 
willing to accept a certain amount of damage because the 
economic reality justifies, and stating that there is no 
damage. This whole question has been kicking around for 
a couple of years now, just what constitutes an m. p. ¢. 

Presiding Officer: What is that, maximum permissible 
concentration? 

A. Yes. That is the concept that is gaining increasing 
disfavor among scientists at large and the reason is this, 

it creases the confusion that as long as you are below 
571 them. p.c¢. you are within safe limits and this is not 
true. At no point are you in safe limits. 

Q. (Mr. Kingsley) At no point? A. No, including the 
background radiation. This has to be qualified. The back- 
ground radiation at this point is not clearly established. 
But where studies have been conducted—and at this point 
these studies are extremely fragmentary and meagre— 
but where studies have been conducted the correlation be- 
tween congenital malformations as found in hospitals and 
in radioactivity in drinking water, for example, show a 
striking correlation. 


95 


Q. You speak with some confidence about the genetic 
effects of radiation. Are there geneticists who are re- 
sponsible for this document, Staff Exhibit No. 7? A. Not 
on this Committee, not as far as I know on this Committee 
on Disposal and Dispersal of Radioactive Wastes. 

Q. Are there geneticists among the various members of 
the Committee that are responsible for this document? 
A. Yes, as a whole, and I might say some very excellent 
geneticists, among others Moller, who will I am sure bear 
me out on everything that I have said up to this point. 

Q. But he is not here to testify. A. Unfortunately, not. 

Q. Now, coming back to Exhibit 7, I call your attention 

to the language which says: ‘‘From an engineering 
572 standpoint, quantitative standards of permissible 
concentration of radioactive materials or, more 
importantly, standards of maximum permissible body 
burdens of radionuclides in air and water are necessary. 
Such recommended standards are contained in handbooks 
and publications of the National Committee on Radiation 
Protection and Measurements and the International Com- 
mission on Radiological Protection, and are embodied for 
regulatory and licensing purposes in Federal and various 
State regulations.’’ 
Is it your opinion and understanding that that statement 
is correct? A. Yes. 
573 Q. (By Mr. Kingsley) Mr. Stonier, the footnote 
which refers to ‘‘Title 10, Code of Federal Regula- 
tions, Part 20, ‘Standard for Protection Against Radia- 
tion’ ’’ is the standard of protection which the Atomic 
Energy Commission customarily applies? A. I think so, 
yes. 

Q. I call your attention to page 59 of the same report, 
which repeats and amplifies some language we have already 
discussed in the report to the public. Paragraph 1 says: 
“To date, radioactive waste management operations have 
not resulted in any significant effect on the public, its 
environment or its natural resources. Extensive and con- 
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tinuing monitoring programs will be required to assure that 
concentrations of radioactive material released in the 
environment do not become excessive. Recent indications 
of potential polution of stream environments by the 
uranium milling industry show the need for a vigilant 
environmental monitoring program.’’ Do you agree with 
that? A. I would like to call attention to that third 
sentence, which indicates that as our knowledge changes, 
we become aware of hazards that we were not aware of. 
The stream polution by uranium milling is a particular 
example. 
Q. Are you aware of any hazards which you think 
574 the authors of this report were not aware of in 1960 
when this was prepared? A. No, nor did they say 
that any amount was a safe amount. 

Q. Well now, let’s take a look at the same page, in the 
next paragraph, paragraph No. 2. Please take a look at 
that paragraph. It says, ‘Treatment technology has been 
developed for removal of major portions of radioactive 
materials from low-level radioactive wastes, which have a 
radioactivity concentration of the order of fractions of 
microcuries per gallon. Wastes of this type can be ex- 
pected in practically all nuclear energy operations. Treat- 
ment systems, involving such unit operations as evapora- 
tion, neutralization, chemical precipitation, and ion ex- 
change have been satisfactorily utilized at various installa- 
tions. In addition, depending on the type and quantity of 
radioactivity involved and the characteristics of the speci- 
fic site environment, it has been possible to safely discharge 
low level wastes, under careful control, directly to the en- 
vironment (air, ground, and water) without treatment. 
Billions of gallons of such low-level wastes, most from cer- 
tain major A.E.C. centers, are produced annually and have 
been handled safely in this manner.’”’? Do you agree with 
that? A. It depends upon your definition of the term 
“‘safely’?. Insofar as there is no immediate detectable 
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biological consequence, I agree with you. Insofar 
575 as ultimately, as things look now, biological damage 
is negligible and well worth the gains in this par- 
ticular operation, I will also agree with you. 
But this does not alter the contention which I make, as 
a biologist, and which I do not believe the questioning has 
altered, that each addition increment of radiation received 
by the human body does incur a certain amount of 
statistical damage. 


Q. Well, considering the word ‘‘safely’’ in the 

sense in which you might perhaps use it to char- 

acterize traveling on a scheduled airline, would you agree 

with the observation of the authors of this report that these 

programs can be and are being carried on safely? A. 

Absolutely. And whenever I go on an airplane trip, I take 
out a little insurance. 

Q. Would you think it is safe to say that the programs 
which these gentlemen have cited, carried on by the Atomic 
Energy Commission, and the standards of care which the 
Commission applies as evidenced in its regulations, would 
you consider that these are insurance policies which are 
taken out for protection of the public? A. Absolutely. 

Q. Thank you. Turning to page 60 of the same document, 

which is Staff Exhibit 7, I call your attention to the 
577 paragraph numbered 6, which talks of the use of 

radionuclides in the fields of medicine, industry, 
agriculture and research, You understand, do you not, 
Dr. Stonier, that some of these low-level waste materials 
from these sources could wind up in drums in the possession 
of a licensee such as the Walker Trucking Company? 
A. Yes. 

Q. I call your attention to the language which says, 
“The wastes resulting from these applications are generally 
of a ‘low-level’ nature and disposal under the A.E.C. 
regulatory program is carried out in accordance with estab- 
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lished Federal Regulations.’’ Is there evident to you, as 
a biologist, some degree of acceptance of the adequacy of 
the A.E.C. regulations in that language? A. Yes. 

Q. Now, turning to this specific licensee, and the site on 
which he proposes to carry on operations in New Britain, 
I will ask you these questions. Are you aware of the fact 
that radiation from sources such as the materials which 
he proposes to handle may be divided into three categories, 
alpha rays, beta rays and gamma rays? A. I] am aware 
that these are the three forms of radiant energy which 
comes from radioactive materials, yes. 

Q. Now, since these are forms of ionizing radia- 

578 tion, there comes a time, does there not, when, in the 
passage of any of these sub-atomic particles through 

the air, it will ionize some element of the air and then 
disappear? A. You mean that it is absorbed in the air? 

Q. Yes. A. Yes. 

Q. So that it may properly be said for alpha particles, 
for example, that we know that in their passage through 
the air, after they have passed a certain distance, all of 
them will be absorbed, is that correct? A. This depends 
on the energy and the distance. Theoretically, you could 
have a particle of high enough energy that it would pass 
through the earth’s atmosphere and go to the other side. 

Q. Do you know of any nuclear reaction which will—. 
A. Not a nuclear reaction. I will take it back, not from 
radioisotopes. I beg your pardon. 

Q. And we are talking about radioisotopes, are we not? 
A. Allright. I beg your pardon. 

Q. Can it not be said, therefore, that all the alpha par- 
ticles coming from a given nuclear reaction, which is the 
result of the distintegration of radioisotopes that all these 

alpha particles will have a certain range in area. and 
579 then disappear, go out of existence? A. Yes. 
Q. The answer is yes? A. Yes. 
Q. It is the case, is it not, Dr. Stonier, that for alpha 
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particles, the distance beyond which they will cease to 
exist is of the order of a few inches? A. Yes. 

Q. So that if I got more than a few inches away from any 
radioisotopes, I could be sure that no alpha particles could 
reach me, is that correct? A. That is correct. By the 
way, I am not entirely certain. I think that is correct, 
because you have a statistical phenomenon here too. There 
are some which have a higher energy than others. When 
you speak of absorption, it is generally an average. It is 
not that they go this far and they all stop, in the case of 
alpha particles. 

Q. In any case, the extreme range of alpha particles is a 
matter of inches, is it not? A. We will agree that if you 
are away from a source, for practical purposes, you get 
no radiation. 

Q. And if we get more than a few feet away from a 
source, there will be no beta radiation, is that correct? 

A. Sir, I am not familiar enough with how high the 
580 energy of a beta particle is required to go through 

the air. I know it is more than an alpha particle. 
Let us assume it goes for a given distance. For practical 
consideration, you will not get any beta radiation. 

Q. So that if what we have said is correct, after you go a 
few feet away from a radioisotope source, there will be 
only gamma rays emitted, is that correct? A. Yes, sir, if 
it is a soucre of emitting gamma rays. 

Q. If it happens to be a source emitting gamma rays? 
A. That’s right. 

Q. And if not, there will be nothing left? A. That’s 
right. + 
Q. If you happen to have a source which emits gamma 
rays, there will be a certain attenuation of those gamma 
rays by virtue of their jonization of the air and their 

disappearance, is that correct? A. That is correct. 

Q. And over a considerable period, that attenuation will 
be very considerable? A. That is correct. Not only that, 
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you are dealing with the inverse square law, and you are 
reducing your dose. 

Presiding Officer: Speak a little lounder, please. May 

I have the last answer? 
581 The Witness: Not only that, but because of the 
inverse square effect, you will be reducing your dose. 

Q. (By Mr. Kingsley) That is correct. Now, let’s get to 
the inverse square law. Suppose I stand at a distance of 
ten feet from a source of gamma rays, or any other radia- 
tion for that matter, and suppose I then stand at a distance 
which is ten times away. Would it be correct to say that in 
the second case I would get one divided by ten times ten, 
or one-one hundredth of the intensity of the radiation? 
A. I think so. 

Q. Is that correct? A. This is assuming now in this case 
no attenuation as a result of absorption in air. 

Q. That’s right. In a vacuum, it would be all right. 

Q. And in fact, the attenuation in the air, of which we 
have have already spoken, would reduce that proportion to 
less than 100? A. Mr. Kingsley, all right. I don’t know 
what you are getting at, but you can always find a point 
where, for practical purposes, you are not getting irradiated 
by a specific source. Let’s agree to that. 

Q. Right. Now, coming to the situation of this 

582 particular licensee, would it be fair to say that at a 

distance of about 400 feet--. A. For practical pur- 

poses, you get no irradiation. I am willing to agree with 
that. 

Q. And you know that 400 feet is the distance of East 
Avenue from the fenced-in facility with the enclosure? 
A. And with proper operation, that is the only danger to 
which the community will ever be exposed, which I consider 
no danger, for practical purposes. 

Q. ‘So your testimony is that, short of some accident the 
nature of which we can’t now foresee, and except on the 
assumption that proper measures will not be taken in a 
timely way to deal with such an accident, there will be no 
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danger whatever to people passing along East Street as 
the result of the licensee’s operation? A. Absolutely. 
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Q. (By Mr. Politis) What, in your opinion, would 
be adequate insurance in a low level plant, the 
standard? I am talking about biologically safe, in weigh- 
ing all the economic factors. A. Well, biologically safe 
would involve doing what is already being done under 
A.E. C. standards. As I think I stated somewhere earlier 
in my testimony, having watched A. E. ©. procedures— 
I am not sure whether Brookhaven can truly be considered 
within the Commission—I am very much impressed with 
the safety standards. I think these people seriously worry 
about this sort of thing. On the other hand, the point that 
was raised before, namely, that of taking the ultimate care 
in choosing the site, this I feel has not been adequately 
covered. And it is this that I would call to the attention 
of the hearing. 

Presiding Officer: I don’t know whether you have quite 
answered the question. I think Mr. Politis said, ‘‘What 
do you consider to be safe limit??? I wonder if you could 
give us a figure on it. 

The Witness. I am not sure—do you mean in terms of 
exposure per person, Or something of this sort? 

Q. Just one moment, and I will tell you what I mean. 
I will withdraw that particular question, and ask you 
this question. I will talk about safety relative to your 

interpretation of safety when Mr. Kingsley inter- 
595  rogated you relative to an airplane ride. You said 

you took out insurance before you took a ride, but 
you still rode on airplanes. What other things would we 
need to minimize the danger in this particular site? A. 
Well, at the site itself, as far as I can make out, there 
is no additional improvement required. As Mr. Kingsley 
brought out in the interogation, it is far enough away from 
any publicly-used site so that people walking by will not 
be irradiated. But from the point of view of potential 
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accident, there is this problem which I alluded to earlier. 
You are in a relatively high density population area. It 
would be better to maximize public safety by going into a 
low density population area. 


616 Q. (By Mr. Kingsley) Have you been able to 

imagine any accident which would, in fact, endanger 
the public health as the result of the proposed operations 
of the Walker Trucking Company? A. Well, I can always 
draw up accidents, which involve a lot of ‘‘ifs”’ and *“buts’’ 
and ‘‘perhaps’’ and ‘‘might”’, but I think this is sort of 
really throwing up dust. 

The issue is, No. 1, can you anticipate all future events? 
I think you will have to agree with me that, *“No, you 
cannot.”’ 

No. 2, if you cannot, then can you establish a reasonable 
policy which will minimize any mishaps? The answer to 
that again, in my opinion, is yes. In my opinion, this has 
not been followed in this particular case. 

Q. Then if I understand you correctly, the hesitations 

and anxieties which you have expressed have not 
617. been based on any specific, imagined accidents? A. 
No, just as a matter of general consideration. 

Q. In short, they have been based on unimagined 

accidents, is that correct? A. That’s right. 


. * ° . ° e ° . . . 
618 Jacques Lipetz 
(Sworn by the Presiding Officer) 
Direct Examination 
By Mr. Politis: 


Q. What is your name? A. Jacques Lipetz. 

Q. Where do you live? A.I live at 132-45 Maple 
Avenue, Flushing, New York. 

Q. And you are employed where at the present time? 
A. At the Rockefeller Institute. 
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Q. Will you give us your educational background? A. 
I received my bachelor’s and master’s degree at Brown 
University, and a Ph. D. at Yale University. 

Q. And how long have you been at the Rockefeller 
Institute? A. I have been there for approximately a 
month. 

Q. And what do you do there? A.J am engaged in 
research. 

Q. What type of research? A. I am doing research on 
the effect of various agents on the growth of plants. 

Q. And in this work, are you associated at all with the 
previous witness? A. Yes, I am. 

Q. Have you had any other experience in this 
619 field? A. Yes, I have taught biology for one year. 

Q. Where? A. I have taught biology at Queens 
College in New York City. 

Q. You are, in the main, a biologist, just as the last 
witness? A. That’s right. 

Q. You are also familiar with the site in question, isn’t 
that true? A. Yes, sir. 

Q. You took a quick look at it this morning for the first 
time? A. Yes, sir. 

Q. This particular site in question that you viewed this 
morning, in your opinion, does this site, taking into con- 
sideration factors that you can explain later, minimize the 
danger to public life and health? A. I do not think it does. 

Q. Why? Give us the facts. A. Because it is my 
opinion, which is essentially the same as that of Dr. Stonier, 
my predecessor here—. 

Mr. Downes: Just one moment. I am going to object 
at this point, if your honor please, on the ground that this 

witness, certainly up to this point, has not been 
620 qualified as an expert in this field and competent 
to testify on this issue. 

Presiding Officer: Would you like to make any statement 
in that regard, Mr. Politis? 

Q. (By Mr. Politis) You got your B. S. degree where? 
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A. I got my bachelor’s degree at Brown, my master’s 
degree at Brown, my Ph. D. at Yale. 

Q. And what was your master’s? What was your 
major? A. In biology. 

Q. And at Yale? A. Also in biology. 

Q. And you have your Ph. D. in biology? A. That’s 

right. 
621 Q. And you taught biology where? A. In Queens 
College. 

Q. In Queens College? That is what? A. One of the 
municipal colleges of the City of New York. 

Q. And since that time you have been associated with 
the Rockefeller Institute? A. That’s right. 

Q. You are working there in biology? A. Yes, sir. 

Mr. Downes: For one month? 

A. Yes. 

Mr. Downes: Short of teaching one year in Queens 
College in biology you have been employed at Rockefeller 
Institute for one month? 

A. Yes, sir, but that is not my whole or sole experience 
in biology. 

Q. (Mr. Politis) What other experience have you had? 
A. Lhave done a considerable amount of research before 
both. I received my Doctorate degree and also under the 
auspices of the United States Health Service which is 
paying for my retainment at the Rockefeller Institute. 

Q. What is that? A. I am there for a post-Doctorate 
grant of the United States Public Health Service. 

Mr. Politis: I submit his qualifications may go then to 
the weight certainly as a biologist. 

Presiding Officer: I haven’t heard it tied into 

622 nuclear activity yet and biology is the growth of 

trees and plants and animals and I don’t know what 

effect it is, as to automobile exhaust fumes on plants and 

animals, and here we are interested in nuclear activity and 

I don’t think that his measure of experience has had any 
contact with radioactvity. 
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Q. (Mr. Politis) Have you worked with radio isotopes, 
sir? A. Yes, I have. 

Q. To what extent? A. I spent approximately a year 
working with 45, which is calcium 45, which is an isotope 
of calcium and determining various aspects of it on 
metabolism of plantation. 

Q. Have you had any experience in this field? A. I 
have done a considerable amount of reading in this field 
and a considerable amount of library research in this field 
and have visited a number of laboratories for various 
lengths of time. 

Q. What type of laboratories are you referring to, sir? 
A. Laboratories in which radioactive isotopes are in use. 

Q. When you say you visited them you did that 
623 in the course of study? A. Yes, in the course of 
study and in the course of my own personal interest. 

Q. In the mater of time, how much, a year or two, 
tha tyou have had experience in the isotope field, would 
you say? A. About that I would say, a year and a half 
or so. 

Q. Any other nuclear radiation? A. I have also used 
Xray machines. 

Q. And do you know the result of the studies and the 
experiences, what if any biological effects radiation would 
have upon man? A. No, I haven’t directly experimented 
on man obviously but I do know what the results are 
because of various accidents which have been reported in 
literature and I, of course, know about the effects which 
I have obtained myself not on man but on plants and I 
have observed the effects of other workers on various 
animals. 

Q. Through your studies you have a knowledge of 
biological effects of radiation? A. Yes, I do. 

Q. And through your years of experience in laboratories? 
A. Yes, sir. 

Mr. Politis: I submit his qualifications. 
624 Mr. Downes: I renew my objections and it goes 
not to the weight of this man’s testimony but it 
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goes to his qualifications as an expert testifying on the 
issue before us, Your Honor. 

Presiding Officer: Let me ask the witness. Is it your 
thought that all radioactive isotopes will have the same 
kind of effect upon the plants? A. No, they don’t any 
more than they have the same effect upon animals. 

Presiding Officer: And you work on calcium 45? 

A. Yes, sir. 

Presiding Officer: That is the only one you worked with 
directly? 

A. That is the only one I have handled in my own hands. 

Presiding Officer: The rest you looked over somebody’s 
shoulder? 

A. Looking over somebody’s shoulder and actually 
assisting but not being in charge of the work. 

Presiding Officer: What did you assist them in doing. 

A. Measuring the uptake of various of these tracer 
elements, using measuring instruments, learning how to 

use the instruments, what the instruments’ readings 
625 mean, how to interpret them, how to plug them, 

and how to turn them on, and so forth, and learning 
enough so that I feel I have an understanding of literature 
when I read it. 

Presiding Officer: You do? 

A. Yes, I do. 

Presiding Officer: Have you performed any tests on the 
vegetation out here near the Walker site? 

A. No, I haven’t. 

Presiding Officer: How long were you at the Walker 
site? 

A. I would say approximately ten minutes. 

Presiding Officer: What did you see in those ten minutes? 

A. I saw a large shed which was three or four hundred 
feet from the road which I understand is called East Road. 
I saw a dirt road leading into this. I saw that the shed 
had a concrete foundation and appeared to be sheet metal 
above and that the area around there was quite swampy 
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and wet and that the drainage did not appear too good; 
furthermore, there was a sign near a hollow spot not too 
far from the road, between the road and the shed, which 
said, ‘‘Clean, fill wanted’’, and it was obvious they were 
trying to fill a gap where water and washing material had 
been accumulated. We drove around and noticed that there 

was a very lovely house a couple of hundred feet 
626 on the left which I am told belonged to Mr. Walker, 

a number of office buildings, one of which said 
“Harris Guns—Walker Trucking Company”’, and a number 
of trucks and paraphernalia that one associates with a 
trucking company. 

Presiding Officer: That is the sum total that you saw? 

A. I would say give or take a little bit that is what I can 
remember seeing. 

Presiding Officer: Speaking from the biologist’s point 
of view I thought you might refer to vegetation. You 
haven’t told us what you saw there. Did you see any 
vegetation? 

A. Yes, I saw a number of plants growing in the area, 
with a number of maple trees and a number of other plants 
growing in the area. 

Presiding Officer: Did you find the same plants, well, in 
your experiment 45 do the same plants have the same 
results as other plants? 

A. I don’t know. 

Q. (Mr. Politis) Since you have been in Rockefeller for 
a month, what have you done in the month that you have 
been there? A.I have done considerable amount of 
reading and I have done a certain amount of research on 

plant cancer. 
627 Presiding Officer: Plant cancer? 
A. Yes, sir. 

Presiding Officer: Did you try to find any plant cancer 
out here at Walker? 

A. I haven’t looked for that. May I make a statement? 

Presiding Officer: Let us first ask you the questions. 
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I am trying to find out whether you have the knowledge and 
experience to talk about the site for nuclear waste. 

Mr. Politis: I don’t think the witness should be be- 
littled by the Presiding Officer. 

Presiding Officer: I am not trying to do that. I am 
trying to find out the scope of what he has done. As I 
understand it, he has had a month at Rockefeller, ten 
minutes at the site, he has worked on one radioactive 
isotope, and the question pending is the suitability from 
our viewpoint for a nuclear radioactive waste disposal 
storage plot and I am trying to connect up the foundation. 
Now, if it appears as a result of that he has not had much 
experience at Rockefeller for one month and his other 
experiences, that is an inference you are drawing 
apparently from this interrogation. What I am trying to 

find out is support for your question. 
628 Mr. Politis: I am not objecting to that. I am 
objecting to the fact that the Presiding Officer is 
trying to belittle this witness. 

Presiding Officer: You have misunderstood. There is 
no attempt to belittle the witness. 

Mr. Politis: May I finish? 

Presiding Officer: Yes. 

Mr. Politis: You first asked him how long he was there 
and he said ten minutes and then you asked him about the 
cancer research at Rockefeller and then the next question 
was, I think, a ridiculous question, ‘‘Did you conduct any 
cancer research on plants in this area?’’, and he was only 
there for ten minutes. 

Presiding Officer: I thought he might have detected 
some cancer in specimens on the plants while he was there. 

Mr. Politis: He is a young man. You will scare him 
out of any value he may have. If you want to disqualify 
him, fine. 

Presiding Officer: I certainly think if you can support 
the foundation, will you please proceed to do so? 
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Mr. Politis: Not at this point, no. 
Presiding Officer: Objection sustained. 


633 Mr. Politis: I admit he has no experience. I am 

just resting on his educational background. It is 
no different than the young lawyers just getting out of 
law school being barred from a Court procedure. 

Presiding Officer: There is a little diffeernce. He is 
speaking about something that he has not seen and even 
has no familiarity of it. I think the previous experience 
has had a great deal of formal training, the previous 
witness, in that regard and has had considerable experience 
as well. 

Mr. Politis: He has a Doctor’s degree in biology. He 
has had experience in isotopes. Is that what they are? 
I don’t know whether I qualified him or not, to be frank 
about it, but I thought I did. 

Presiding Officer: Maybe if you want to talk about 
isotopes put him back on the stand, but I didn’t think 
he could request an opinion as to suitability of a site, and 
that is what I thought your question was. 

Mr. Politis: That is correct and I stand on the fact that 

I think he is qualified to answer that type of question. 
634 Presiding Officer: I am sorry to differ with you 
in that regard. * * * 


° e * ° ° * ° * e 
Cross-Examination 
By Mr. Politis: 


Q. Mr. Harris, will you tell me what your interest 
639 in the Walker Trucking Company is? A. I am its 
President. 
Q. You are the President. And is the Walker Trucking 
Company the petitioner here? A. Yes. 
Q. And the site where this building is located, is that 
owned by the Walker Trucking Company itself? A. No, 
it is owned by A. H. Harris and Sons, Ine. 
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Q. And A. H. Harris and Sons have no legal affiliation 
with the Walker Trucking Company? A. No legal 
affiliation, no. 

Q. Does the Walker Trucking Company have any type of 
lease for the land on which this building is located? A. 
Not to my knowledge, no. 

Q. Who owns the building that has been erected on this 
land? A. I believe it is A. H. Harris and Sons. 

Q. And the Walker Trucking Company does not own 
the building or the land? A. No. 

Q. As far as this site in question is concerned? A. 
That’s right. 

Q. And the Walker Trucking Company has no lease of 
any type with the owner of that land or that building at 
the present time? A. Not as yet, no. 


686 Q. And is that the nearest business establish- 
ment? A. No, actually the Hayes Construction 


Company is. 

Q. That is roughly about the same? A. A little nearer, 
four or five hundred feet. 

Q. What does the Hayes Construction Company do? A. 
They are general contractors, specializing mainly in com- 
mercial, institutional and industrial construction. 


689 Q. Now, directly across the street from—roughly, 
I would say what would be the Harris Trucking 
Company; if I’m wrong, correct me—is a convalescent 
home; is that correct? A. Diagonally across. 
Q. About how far away from the site is this con- 
690 valescent home, roughly? A. Oh, about eight 
hundred to a thousand feet, I would guess. 

Q. And then directly to the I'll call it North of the 
building, what is there? Tell me what is there? A. Di- 
rectly North? Due North? 

Q. Roughly North. A. Nothing but swamp land. 
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Q. Swamp land. About how big an area of swamp land 
is this? A. Maybe an acre or two. It is low. It is not 
swampy completely. 

Q. There is a brook in the immediate vicinity and how 
far away is the nearest brook to the building? Let us 
put it that way. A. One hundred fifty to two hundred 
feet. 

Q. That is the same brook that circles around and goes 
by your own home? A. That’s right. 

Q. Does this brook ever cause any flooding? Have you 
ever experienced any flooding as a result from this brook? 
A. Oh, on occasion it does flood its banks. 

Q. To what extent has the flooding been there, relative 

to your own home? Have you ever had any flood 
691 damage in your own home? A. No, I haven’t. 

Q. You say that you have never had any flood 
damage in your cellar, the waters have never entered your 
cellar? A. I don’t have a cellar, Mr. Politis. 

Q. You don’t have any cellar? A. No. 

Q. You never have had any damage to your cellar at 
all by floods? A. Without a cellar how could I have one? 

Presiding Officer: He said he doesn’t have one. 

Mr. Politis: I am glad to hear that. I was going to put 
on a witness who will say there was damage. I am very 
much surprised that they don’t have a cellar. Forgive me. 
That is what I was leading up to. It wasn’t a fishing 
expedition. It was something I had in mind. 

Q. How about the area itself, the building? Has there 
ever been any flooding to the extent that it come anywhere 
near the building or buildings? A. I wouldn’t say it came 
near to it. 

Q. How close did this flooding come to your building 
at any given time? A. If you are getting a photograph 
that some of your people took following a recent 

storm— 
692 Q. (Interposed) That is correct. A. There was 
a little pond in front of the building but I know 
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it was no deeper than two or three inches. But the photo- 
graph wouldn’t show it. One hour after your people left 
that pond had gone. 

Q. Now, does this small pond touch the building itself 
at all? A. It may touch the very foundation but the floor 
of the building was at least four one-half feet above that. 

Q. You say it was only how deep? A. Two or three 
inches. This was an exceptional storm, too. It is the 
first time since the hurricane of 1955 that that water has 
reached that high. 

Q. It is the first time since what? A. The hurricane of 
1955 that the water has flowed out into that field. 

Q. This is the highest since 1955? Was it higher than 
that in 1955? A. Oh, yes, it was higher in 1955. 

Q. Much higher? A. Yes. It missed my living room 
by about six inches. 

Q. So if we had another hurricane like we had in 1955 

this two inch pond might be two or three feet deep; 
693 is that it? A. No, the floor of the building is higher 
than the floor in this home. Let’s put it that way. 

Q. Well, this building or these buildings we are speaking 
of are four or five hundred feet apart. There is no cer- 
tainty it wouldn’t be flooded quickly but it would depend 
how the water ran. Isn’t that true, Mr. Harris? A. It 
is highly improbable. 

Q. But there are flooding conditions in that vicinity? 
A. I would not call it flooding. 

Q. Now, how far is the Knights of Columbus from your 
place? A. Maybe five or six hundred feet again. 

Q. And this little restaurant, about how far is that from 
the building? A. Maybe eight hundred feet. 

Q. And whether or not there are cows in a pasture in 
the vicinity? A. No longer, there is not. 

Q. No cows there? A. Mr. Marshall sold his dairy in- 
terest. There are no cows. 

Q. Were there any cows there at the time you applied 
for this original application? A. There may have 
been. 
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694 Q. And is he operating any other business in 
that area now, Mr. Marshall? A. He has the road- 
side stand and sells vegetables and groceries. 

Q. Which is an open stand in which he displays the 
vegetables in the open? A. Yes. 

Q. Directly across the street from the stand what is 
located? A. A cemetery. 

Q. Well, let’s go East of the cemetery. A. A cider mill. 
Yes, there is a cider mill. 

Q. Is there any truck gardening in that vicinity, too? 
A. Well, I know that the gentleman who ran that cider 
mill died recently. 

Q. He did before his death operate a garden too there? 
A. I think so, yes. 

Q. You don’t know whether he is going to continue that 
through some other source, the operation of it? I know 
he won’t. A. I don’t know. 


e * ° * e e * * * * 


Q. Well, what I am getting at is do you expect to 

have any other people trained to do this thing under 

Mr. Thomas’ supervision or is he himself physically going 

to do all of this all the time? A. This will depend 

698 largely on the amount of business we are able to 
procure. 

Q. How does business look? A. It is hard to tell at 
this point. 

Q. You certainly have some idea as to how big an 
operation you are going to have there at this time, do you 
not? A. I don’t think I have the slightest idea. 

Q. You advertised for business, have you not? A. That 
would be rather pointless at this stage. 

Q. And you have not sent out any communcations of 
any kind soliciting business at this time? I mean, future 
business? I am not trying to confuse you with what you 
are operating now. I mean in the event you get a license, 
haven’t you taken any step to get buisness? A. In the 
event I had a license but I have not as yet. 
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Q. Will you evaluate about what type or size of opera- 
tion this might be in the event you get a license? A. This 
is almost impossible to predict. 

Q. You can’t predict the volume? A. I think Mr. Kirk- 
man yesterday stated that one licensee in the Boston area 
had done nothing at all and another in the New Jersey 
area had, if I can believe the Wall Street Journal, done 
a half million dollars last year. 

Q. At this point you can’t indicate how big or how 
699 small this operation might be? A. That’s right. 


es e e e ° e * ° s e 


734 Harry E. Scheuy 
(Sworn by the Presiding Officer) 
Direct Examination 
By Mr. McQuillan: 


Q. What is your position with the City of New Britain, 
Mr. Scheuy? A. Town and City Clerk. 

Q. And it is part of your duties to maintain the records 
of the City of New Britain? A. It is. 

Q. And are you familiar with the ordinances passed by 
the Common Council of the City of New Britain? A. I am. 

Q. And do you keep @ record of those ordinances? 

A. I do. 
735 Q. Whether or not, Mr. Scheuy, you are familiar 
with an ordinance pertaining to the sanitary code 
of the City of New Britain? A. I know there is such an 
ordinance. It comes under the Health Department. 

Q. Are you aware, and do you have with you an amend- 
ment to the ordinances of the City of New Britain? A. I 
have. 

Q. And in particular, Chapter 12, pertaining to radio- 
active waste? A. That is correct. 

Q. And is this part of the official records of the City 
of New Britain, Mr. Scheuy? A. It is. It is a copy of 
the proceedings of the Common Council. 
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Q. What is the date of that proceeding? A. June 17, 
1959. 

Q. And will you read that ordinance for us at this time? 

Mr. Downes: Well, I will object, if your Honor please. 
Of course, the best evidence is the record itself. 

Presiding Officer: Is it very long, Mr. McQuillan? 

Mr. McQuillan: No, it is not. 

Presiding Officer: Do you have copies available 

736 as an exhibit? The witness has just shown me a 

short paragraph, and in view of the fact that copies 

are not available, perhaps it will be more easily handled 

if it were read into the record, subject to such objections 
as may be made with reference thereto. 

Mr. Downes: I am going to follow, of course, with an 
objection to the admissibility of it. 

Presiding Officer: I understand. You do not have 
copies, Mr. McQuillan? 

Mr. McQuillan: This is the only copy I have. Do you 
have extra copies? 

The Witness: Not with me. I have them in the office. 

Mr. McQuillan: We could get extra copies. 

Presiding Officer: Do you feel that inclusion within the 
transcript would preclude the record from being clear with 
respect to your objection? 

Mr. Downes: I would feel its inclusion, not necessarily 
in the transcript, but the inclusion in the record as an 
exhibit, would be detrimental. 

Presiding Officer: It will be understood that it will be 
your position, or whatever be the ruling, that the ruling 
will endeavor to provide for a record arrangement which 
I think will clearly demark the issues raised by your 

objection. 
737 Mr. Downes: May I ask this: If it gets into the 
record, if it is admitted as an exhibit, if your Honor 
so decides, then of course, it is entitled to be a part of the 
record. If your Honor decides, as I am going to contend, 
and as I hope you will, that it is not admissible, then of 
course, it should not be a part of the record. 
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Presiding Officer: Whatever be the ruling, let us see 
if we can’t make arrangements to clearly demark the issues 
raised by your objection. 

Mr. Downes: All right. 

Presiding Officer: In the absence of having copies read- 
ily available, will you proceed, Mr. McQuillan? 

Q. (By Mr. McQuillan) Mr. Scheuy, would you be good 
enough to read that ordinance? 

Presiding Officer: In its entirety, with any captions that 
may be pertinent thereto. 

Mr. McQuillan: The subject heading under which it 
comes, the number and so forth. 

The Witness: Well, it is on page 2200 of the proceed- 
ings of the Common Council, under date of June 17, 1959. 

Q. Will you speak up, Mr. Scheuy. A. ‘‘Be it ordained 
by the Common Council of the City of New Britain. Chap- 

ter 12 of the ordinances of the Common Council as 
738 amended is hereby further amended by adding there- 

to a section as follows: ‘The storage, temporary or 
otherwise, packaging or disposal of any fissionable or radio- 
active material or by-product within the limits of the City 
of New Britain is hereby prohibited, provided nothing 
herein shall be deemed to prohibit the operation of any 
business or manufacturing activity which may result in the 
creation of such material or by-product.’ ”’ 

Q. Mr. Scheuy, do you know whether or not that ordi- 
nance has been in any way repealed? A. It has not. 

Q. As of today, it is part of the ordinances of the City 
of New Britain? A. That is correct. 

Q. And it is on our ordinances book? A. That’s right. 

Presiding Officer: Well, lacking copies, I presume you 
should make a formal offer of that ordinance, so that the 
record will permit objection to that, if any. Do you so 
move that it be included in the record? 

Mr. McQuillan: I do. 

Presiding Officer: Is there any objection? 
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Mr. Downes: I do object, on the part of the ap- 
739 —pilicant. 
Presiding Officer: Will you proceed, please. 

Mr. Downes: I object on the ground that it is inad- 
missible, in that it is irrelevant and not pertinent to the 
hearing in hand or the issue being considered by your 
Honor. It has no bearing on it. 

Presiding Officer: Does that conclude your objection? 

Mr. Downes: Furthermore, that it has no legal binding 
effect as far as any action of the A.E.C. relative to the 
amendment of the license that is sought at this hearing. 
That is my objection. 

Presiding Officer: Does Staff counsel have a statement? 

Mr. Kingsley: I should like to observe, on behalf of the 
Staff, that, as a matter of law, the ordinance which has 
been offered is immaterial to the issue in this proceeding, 
which is whether the proposed amendment of the license 
would satisfactorily comply with the requirements of the 
Commission as to health and safety. In the view of the 
Staff, as I suggest, the ordinance is immaterial, but the 
Staff would not wish to press this objection as a ground 

for exclusion of the ordinance, since the Staff feels 
740 that, immaterial though it be, the inclusion of this 

brief ordinance in the record would not in itself be 
prejudicial. 

Presiding Officer: Does anybody desire to make a further 
statement with reference to this offer? 

Mr. McQuillan: I think, your Honor, that it shows, for 
the record, the considered opinion of the lawmakers of the 
City of New Britain, as to their attitude on this particular 
material in our City. Whether or not it will affect the 
license is another thing. But I think, since this will be 
the site and location of this plant, the attitude of its people 
and the governmental body would be of some significance 
in this hearing. 

Mr. Downes: May I be heard further, if he is through? 

Presiding Officer: Yes. 
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Mr. Downes: I would simply like to say, in furtherance 
of my objection, not only is it immaterial—and staff counsel, 
I can understand his position, he said first of all, that he 
thinks it is immaterial, but secondly they do not wish, for 
reasons best known to themselves perhaps to press the 
objection. I am not in that position. I represent an appli- 
cant who is seeking a license in a duly constituted hearing 
which is called for a particular purpose. And it is your 

Honor’s duty and obligation to sit here and hear all 
741 relevant, pertinent and admissible evidence. 

I think this clearly has no legal significance. No. 1, 
it is immaterial and it is irrelevant, and it should not 
be a part of the record, any more than any other exhibit 
that either we offer or anyone else offers. If it is immaterial 
or irrelevant, then it should not be admitted. 

Presiding Officer: I understand your procedural sug- 
gestion by your statement. But does this ordinance involve 
a consideration of the relative positions of the federal 
government and the state and local governments in respect 
to atomic energy and nuclear materials? Does anybody 
desire to indicate a view with respect to that position? 

Mr. Kingsley: I would like to say, on behalf of the 
Staff, that this hearing is not an appropriate forum in 
which to decide important constitutional questions which 
may be raised by the enactment of this ordinance. 

Presiding Officer: Why not? 

Mr. Kingsley: The issue, as defined by this hearing, is 
a rather narrow one, that is, the factual question of the 
effect on public health and safety of the proposed adoption 
of the amendment to the license which the licensee seeks. 
Now, evidence which is material to that issue will take the 

form either of the elucidation of facts which would 
742 tend directly to show whether or not the operation 
would meet the safety requirements established by 
the Commission, and possibly there might be opinion evi- 
dence on the part of some persons shown to be expert in 
the evaluation of these questions of nuclear safety, as to 
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whether or not the prospective operation under the terms 
of the amendment which is requested would be prejudicial 
to public health and safety. 

I think that the ordinance, as such, does not fall within 
either of those categories. It does not purport to be an 
expression of expert opinion such as, for example, is em- 
bodied in the reports and the supporting studies on the 
biological effects of atomic radiation which are in the 
record as Staff Exhibits 6 and 7. 

{t gives some indication of a point of view, perhaps, of 
the City fathers, for reasons which the ordinance does not 
make entirely clear, as to what, from the point of view 
of the City fathers, as governmental authorities, ought and 
ought not to take place within the city. But I think from 
the standpoint of the scope of the issue committed to the 
Hearing Examiner by the notice of hearing, this ordinance, 
as such, is realy immaterial. 

Presiding Officer: Is it your thought that the Atomic 

Energy Commission, by specifying an issue, can 
743 preclude consideration of any other matters law- 
fully presented? 

Mr. Kingsley: No, sir, not at all. 

Presiding Officer: For instance, we have had a consid- 
eration of the qualifications of the witness Thomas to super- 
vise the activities of this licensee. To some extent the issue 
as described may include that consideration, but it has 
extended beyond the supervision at that particular site. 
To that extent, the issue and the matters to be considered 
have been somewhat enlarged. Now, is it your view, are 
you ascertaining that the United States constitutional pre- 
emption provisions necessarily excludes a consideration of 
a local ordinance of this kind? Is that your view? 

Mr. Kingsley: Not at all, sir. I do not intend to take 
any official position on behalf of the Staff one way or the 
other, on the issue of preemption, which has not been the 
subject of pronouncement by counsel for the Commission. 
And under the appropriate regulations, only a written 
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opinion of the counsel is effective to bind the Commission 
as to matters of law. 

What I do mean to suggest is this: In the case of the 
qualifications of the gentleman who has succeeded Mr. 
Bujalski as expert, and who is sought to be named in the 
license, his qualifications are an essential part of the total 

evaluation of the health and safety aspects of the 
744 prospective operation of the licensee. To that extent, 

the Staff has felt that no formal amendment of the 
notice of hearing would be required in order to encompass 
within the scope of the issue of health and safety considera- 
tion of the qualifications of that gentleman and of his oper- 
ations under the prospective procedures of the licensee. 

However, this ordinance does not fall within the scope 
of that issue, and I do not believe that that very broad 
and very profound issue is one that needs to be dealt with 
in this hearing under the issue committed to the Examiner. 

Mr. McQuillan: Certainly, I think this comes within the 
proper scope of the police power of our community. For- 
tunately for us, as yet our laws are not turned over to the 
interpretation always of experts. We do have our law 
of men in their fumbling way that we have. So far we have 
been doing pretty good with it. We are not all coming out, 
with due deference to our experts, with a stainless steel 
society. We have taken it upon ourselves here in the City 
of New Britain, through our zoning regulations and our 
sanitary code, to say to our people, that we feel, in all 
respect to their public safety and health, that we have to 
have this requirement in our ordinance. And our legis- 
lators have decided this. 

I think it is certainly within their police power. The 

fact that it hasn’t been done by due deliberation with 
745 a body of experts in no way affects it. I think it 

throws some light on your hearing, Mr. Presiding 
Officer, as to what this community and its duly-ordained 
police power authorities feel about this atomic waste 
disposal. 
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746 Presiding Officer: Let me ask you this: In your 

opinion, when the Congress provided that the Atomic 
Energy Commission can turn over to states for supervision 
such aspects of nuclear activity which state programs may 
provide, Mr. McQuillan, and which appear to be programs 
for satisfactory safety requirements, do you feel that such 
enactment by the Congress intended that only insofar as 
state governments have complied with that statute, that 
state or local governments can assume dominion over these 
phases of nuclear activities which, in large part, have 
been committed by the Congress to regulation and develop- 
ment by the Atomic Energy Commission? 

Mr. McQuillan: Of course, I am not acquainted with the 
Atomic Energy Commission, but on the broad scope of 
constitutionality, I do believe that all laws or rights that 
are not expressly given to the federal government are re- 
tained by the state and local governments. If this power 
is not expressly given to the Atomic Energy Commission 
through our broad constitutional powers, as they are now 
through interpretation, then I do think the power remains 
in the local government. Regardless of the form of federal 
activity that we are dealing with, unless it is expressly given 
to the federal government, I think it is retained within 

the state. 
747 Presiding Officer: I think that is a sound general 
principle. The difficulty is in its application. You 
have a frequent illustration with interstate commerce. You 
recognize that that has been committed by the states to the 
federal government. 

Mr. MeQuillan: Correct. 

Presiding Officer: Now, have you made an analysis as 
to your views on to what extent the atomic energy nuclear 
activities have been committed, within the United States 
Constitution, to the federal government? 

Mr. McQuillan: No, I cannot honestly say that. 

Presiding Officer: I wonder if, in connection with that, 
you would consider that, and also what, in your view, is 
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the scope of this recent law by the Congress which provides 
that state programs may be developed under state adminis- 
tration, and when those state programs have been devel- 
oped, there will be a transfer to such state administration 
of certain aspects of nuclear activity. And to that extent, 
by the exclusionary process, does that mean that all other 
aspects of nuclear activity, and certainly those not yet 
committed within a program of a state administration, that 
the Congress intended under the United States Constitu- 
tion to commit those phases to a federal program as em- 

bodied now under the Atomic Energy Commission. 
748 Mr. MeQuillan: I think that is possible. Congress 

set up the Atomic Energy Commission and gave it 
certain powers, and said that certain powers will go to the 
Atomic Energy Commission and other powers will be re- 
tained by the local government. That would be my opinion. 

Presiding Officer: In my opinion, the interpretation of 
this ordinance raises one of the most serious problems of 
state-federal relationships under the nuclear program. 

Mr. McQuillan: It has to be faced somewhere along this 
line. Certainly our whole problem here would be brought 
to a very rapid conclusion if this ordinance, in fact, would 
supersede or would have precedence over the rest. We are 
not even going to be interested in the license. 

Presiding Officer: Carrying that thought you have just 
expressed further, if a local ordinance can supersede the 
regulatory program intended to be prescribed by the Con- 
gress under the United States Constitution, you would 
thereby effectively nullify all efforts and statutes by the 
United States Congress. 

Mr. McQuillan: We can go right back to our first case 
in constitutional law, with the mail truck in the Baltimore 
area. The government certainly can’t be concerned with 
every town and community in the United States. But it 

does, since it has not been defined as yet, as far as I 
749 can understand. We are being faced with a serious 
question. Unless this problem has been met by you 
people before and been solved—but I don’t know about it. 
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Presiding Officer: You might be interested in a decision 
by, I believe it is the Superior Court of Los Angeles County, 
California, wherein an ordinance of the City of Long Beach, 
which attempted to, as I understand it, restrain certain 
activities of a licensee in that community—and the State 
Court of California, acting at the Los Angeles location, 
indicated a preeminence of the federal government in the 
nuclear field, as specified by the Congress under the Atomic 
Energy Act as amended. 

It did say, however, that there were some aspects to 
be reserved to the states. Now, what those are, and what 
they specified, has not been enumerated, in my under- 
standing. 

Mr. Kingsley: May I suggest this, sir? For the purposes 
of this hearing, I think it is quite sufficient to point to 
Article VI of the Constitution, which says that the Con- 
stitution and laws adopted pursuant to it shall be the 
supreme law of the land. It is to that that I referred by 
inference when I indicated that, in my view, for the purpose 
of this proceeding, this ordinance was immaterial. 

Now, there are appropriate tribunals in which this issue 

can be litigated. 
7350 Presiding Officer: You mean there may be others 
as well as this? 

Mr. Kingsley: Yes, sir, the state courts, for example, if 
the licensee should undertake to seek an injunction against 
the enforcement of this ordinance by the city. It is possible, 
again, that that issue might be litigated in the federal court. 
It might ultimately come before the Supreme Court of the 
United States for ultimate resolution. But for the purpose 
of this hearing, in which the issue before the Presiding 
Officer is the factual issue of the anticipated health and 
safety of the operation of the licensee, within the framework 
of the regulations established by the Atomic Energy Com- 
mission, and in terms of ultimate safety, as a matter of fact, 
I think that there is no necessity, and indeed there is no 
occasion for the resolution of these very difficult problems, 
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which can be resolved in other tribunals—I hesitate to say 
better equipped to deal with them—but in which they can 
be dealt with much more as a matter of course. 

Presiding Officer: I disagree with your approach, which 
is my problem, and your suggestion. I don’t think we can 
shut our eyes to an issue that is presented, whether or not 
it has been prescribed by the regulatory authority, the juris- 

diction of which is thought to be raised by a presenta- 
751 tion of this kind. While there may be other tri- 

bunals to consider the matter, it doesn’t mean that 
we can shut our eyes to the issue when it is presented and 
claim, ‘‘Well, go look at some other court and work it out 
there, but don’t bother us here.’’ I just don’t think that 
we can handle an issue of this kind by that type of an 
approach. 

Now, as to the result of a consideration of this kind, 
that is something that, I don’t believe, can be resolved from 
oral discussion. I would appreciate the thorough briefing 
of the participants in this proceeding respecting this issue: 
(a) as to whether it is within the scope of the proceeding; 
and (b) as to whether or not the present statutory frame- 
work respecting atomic energy has resulted in a preemi- 
nence of the field, as that term is used, by the federal 
government; and if it is, is it completely preeminent over 
state and local law, as perhaps illustrated by this recent 
congressional enactment providing only for certain limited 
administration of a portion of the nuclear energy field by 
state governments alone, which has been argued in many 
places to indicate that when the state governments have 
set up their nuclear energy programs, the Congress intends 
that certain portions of the administration of that work 
can and may be turned over to the states. 

You perhaps are familiar with the fact that the State of 

New York has indicated that it has now completed its 
752 proposed state program for administration of cer- 
tain phases of the nuclear energy field. And they 
are about now, if I read it correctly in the newspapers— 
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that is the only source of my information in this regard 
—they are now about to negotiate as to how far they desire 
or can assume a portion of the administration of the nuclear 
energy field. I just mention that in case you gentlemen 
would care to confer or to communicate with them respect- 
ing that phase, or whether that would indicate the scope of 
the federal legislation in this regard. 

Mr. McQuillan: I think we all appreciate that we are 
dealing in a very important and certainly a very vast field 
of our law. But I just want to note that as yet I haven’t 
gotten to the point where, when a federal agency or the 
Congress comes out with a directive, that that in itself is 
going to be accepted. Because we certainly know that the 
N. BR. A., when it was accepted pretty much by our whole 
population, set up one of the greatest branches of our gov- 
ernment for the time being, but it was completely done 
under by a case that came later. 

For the record at this time, I just want it brought to 
the attention of your body that we have this ordinance on 
our books here in the City of New Britain. Going into the 
constitutional question, I think, would take far too much 
time. I don’t think anybody here has the time to 

prepare it. 
753 Presiding Officer: It is my suggestion that the 
ruling be deferred on your offer until there has been 
full briefing, after which the determination will be made. 
Is that agreeable to your position? 

Mr. McQuillan: That is fair enough. 

Mr. Kingsley: I would like the record to be quite clear, 
if I have not already said so clearly, that the Staff, while 
it wishes to call to the attention of the Presiding Officer its 
belief in the immateriality of the ordinance for the purpose 
of the issue before the Presiding Officer of the tribunal, 
nevertheless, does not wish to press the objection of imma- 
teriality and to urge the exclusion of the ordinance. 

Mr. Downes: So it will be perfectly clear, Mr. Examiner, 
do I understand that you are ruling as follows: That this 
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offer having been made as it has been by the City, you have 
asked that they defer the offer—. 

Presiding Officer: No, the offer is made. The ruling 
will be deferred pending briefing, in order that the issue 
may be resolved. 

Mr. Downes: If that is to be done, wouldn’t it be proper 
procedure for the proponent, that is, the one who is making 
the offer, to file his brief with the law sustaining his posi- 

tion that it is relevant, and then the applicant, who 
754 would be me, be given an opportunity to answer? 
Presiding Officer: Well, let’s not work out pro- 
cedure now. Let’s just go ahead with the evidence. Have 
you concluded with this gentleman? 

Mr. McQuillan: I have. 

Presiding Officer: Is there any cross-examination of this 
witness? 

Mr. Downes: Where are we left now, if we are not going 
to decide it now? 

Presiding Officer: The offer has been made. The ruling 
has been deferred. We will work out a schedule for briefing 
at a later time. Is there any further cross-examination of 
this witness? If not, you are excused, Mr. Witness. Will 
you call your next witness, please? 


Louis Dumont 


75d Q. Doctor, in your duties as Public Health Officer 
in the City of New Britain, have you had any training 

in the control of radioactivity? A. I can’t say that I have 

had any training in it, no. 

Q. Have you had any schooling of any sort pertaining to 

the use of—. A. Not radioactivity, no. 

756 Q. Does your organization set down any rules 
or regulations for the handling of this material? 

A. Well, the directors of health in this state have all 

received from the State Health Department information 

relating to this radioactive waste material. 
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Q. And have you familiarized yourself with that mate- 
rial? A. Oh, yes, that is, the State Health Department 
recommendation. 


* * * * * e ° 


Joseph Tamsky 


* * * * * . ° * . 


Q. And recently as a city planner has this problem 

of radioactive waste storage become directed to your 

attention as a city planner? A. It has through a couple of 

short articles or reports from a national convention 

764 which was held in Minneapolis approximately a year 
ago. 

Q. This is a new—I’'m sorry. A. This is the only infor- 
mation that I have received about it from outside other 
than my interest in the city of New Britain, in this par- 
ticular application. 


° * ° * * * * ° * . 


772 Q. (Mr. Politis) We were speaking, Mr. Tamsky, 


I believe of the brooks in that vicinity. Will you 
describe them and tell us how close they are to the building 
itself? A. Well, there are essentially two brooks which 
join together approximately four hundred feet East of the 
building to the best of my ability to portray it on maps. 
One brook I believe is referred to now or is known recently 
in New Britain as Sandy Brook. It comes down from the 
Stanley Quarter Park, drains down through Seaton Drive, 
under Biltmore Street and crosses under East Street 
adjacent to the home of Mr. Harris and passes within prob- 
ably two inches of his home and not very far from the shed 
which he has erected. Another brook which is Bass Brook 
comes down from the farther North section of the city, a 
recently developed section of the city, under the swimming 
pool at the Stanley Park, down below Barber Road, into 
this area. This is referred to as Bass Brook. These two 
brooks join adjacent to Mr. Harris’ property or the prop- 
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erty of the Walker Trucking Company and flow into 
773 Piper Brook which is the name of an old brook 

which formerly ran through the center of the City 
of New Britain, which now is entirely enclosed in conduit 
to about East Street, near the Fairview Cemetery. Piper 
Brook runs Northeasterly through the Town of Newington 
and becomes part I believe of the South branch of the Park 
River, which runs through Hartford within the Capitol 
Grounds as you may know. 

Q. And eventually into the Connecticut River? A. And 
eventually into the Connecticut River. 

Q. Are you familiar with the type of terrain in that imme- 
diate vicinity? I am speaking now of levels and type, 
rocky or swampy or such? A. Only in a very general way. 

Q. What do you know about it generally? A. I know 
that the area adjacent to this property is and within this 
property apparently is low lying. I know there are some 
swampy areas Kast of the property. 

Q. How far from the property? A. I could not say with- 
out measuring. 

Q. Do you know as former City Planner of the City of 
New Britain what use that property was put to years ago 
at any given time other than its present use? I am speak- 

ing of the entire area where the brooks are, not just 
774 the Harris site. A. I do not, no. 

Q. Could I direct your attention to a pond or an 
ice house? Would that refresh your recollection in any 
way? A. I am afraid it would not refresh my memory. 

Q. You have no city data on that? A. No, sir. 

Q. You are not a native then? A. I am not a native. 

Mr. Politis: That is all. 

Presiding Officer: Any Cross-Examination of this wit- 
ness? 


Cross-Examination 


By Mr. Downes: 


Q. Mr. Tamsky, this entire area where the proposed 
site is located is zoned for industrial use, is it not? A. It is. 
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Q. And that is so for an area how far North of the 
proposed site to the Newington Town line? A. I would have 
to have the City Zoning map to be sure. Offhand I have 
only a recollection that the entire area from the railroad 
tracks on the South bounded by East Street and by the 
Newington Town line, which is roughly a triangular area, 
is zoned for industrial use. 

Q. And that would be about how far, just approxi- 

mately? I’m not trying to pin you down. A. 
Its North-South dimention would have to be perhaps 
a half mile. 

Q. What’s that? A. A half mile. 

Q. It is more than that. A. It might be more. 

Q. Itis more. A. Well, without sealing it I couldn’t say. 

Q. Allright. And this use of land that is used out there, 
there is a lumber yard, it has a construction company office, 
the Harris Trucking Company, the Empire Fur, the H. B. 
Carey Company which is a rag processing company. Those 
are some of the uses, is that correct? A. Those are the uses. 

Q. They are located both North and South of the pro- 
posed site? A. Yes. 

Q. And the site in question—and by that I mean the 
puilding—is some four hundred fect back from the East 
side of East Street, isit not? A. Yes. 

Q. As a matter of fact, the building is at the extreme 

rear of the Harris property? A. I would say it is. 
776 Q. And the only residence located, say, within two 

to three hundred feet of the proposed site is the 
residence of Mr. Harris of the Walker Company? A. I 
believe that is true. Perhaps that should be qualified within 
the City of New Britain because I have not studied the area 
in back across the tracks and within the Town of Newington. 
I believe it is also true for Newington and in New Britain. 
I believe that there is no other house within two or three 
hundred fect of this site. I may be in error. 

Q. As a matter of fact, Mr. Tamsky, there isn’t a house 
going East over into Newington within five to six hundred 
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feet, is there, of the site? A. If you say due East, but if you 
go Southeast this is the question I have in my mind, of 
Cooper Street. 

Q. How far away do you think that is? A. I could not 
guess. 

Q. Would it be fair to say it is certainly over three hun- 
dred feet? A. I wouldn’t have qualified my answer if I 
thought it was absolute. 

Q. Can we leave it at certainly no less than three 
777 ~+yhundred feet? A. I think you are probably right. 


° * e ° ° * ° ° ° e 


7719 Q. You have also testified as a matter of your 

opinion—and again I quote your exact words—that 
you objected to ‘‘the potentially dangerous use of unknown 
quantity’ and you used that language as characterizing the 
prospective operation by Walker Trucking Company under 
its license by the Atomic Energy Commission, if such a 
license should be granted. Have you ever examined the 
Walker Trucking Company’s application for a license pur- 
suant to which this license was issued to conduct such oper- 
ations in Portland? A. I haven’t. 

Q. So you are entirely unfamiliar with what the require- 
ments under its license that the Atomic Energy Commission. 
is required to adopt? A. Yes. 

Q. When you characterized this prospective use as a 
potentially dangerous use of unknown quantity, you meant, 
did you not, of quantity unknown to you? A. Unknown 

to me and through reading and study I have made 
780 of general material available to the general public it 
seems also to be unknown to a lot of other people. 

Q. Do you know whether or not the extent of this hazard, 
if I may characterize it as that, is known to the Atomic 
Energy Commission and to the members of its Staff who 
are actually familiar with these things? A. I would ex- 
pect so. 

Q. You assume that they are familiar with this? A. I 
assume that they are. 
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Q. So that when you objected to a “potentially danger- 
ous use of unknown quantity’’, you based your objection 
on your own lack of knowledge, is that correct? A. I say 
again my own lack of knowledge certainly, joined by a 
number of other people and the material that I have read. 

Q. And by the lack of knowledge of people whose articles 
you have read about this general subject matter? A. Yes. 


* * * * * * * ° e e 


781 Q. Are you in a position to express quantitatively 

in any way what you would define as an acceptable 
level of hazard for the prospective operation of the Walker 
Trucking Company? A. No, sir, I am not. 


* * * e * ° . e e 


Fred Meyer 


* e ° e * * * e e 


Q. Do you know whether they had before them at 
the meeting of June 6 the application or the license 
of the Walker Company? <A. No, they did not. 

Q. Did they have any documentary evidence whatsoever 
before them? <A. No, they did not. 

Q. So that the decision that they arrived at to send you 
down here to appear at the hearing and put them on record 
as opposed to it was on what basis, if any, if you know? 
A. Again, I repeat, just the hazard factor, that they be- 
lieved would exist at all times. 

Q. But there was no discussion as to what they thought 
the hazard was, or the degree of it? A. No, because they 
are not aware of what the hazard may be, or the degree of 
hazard to the population of the City. 

Q. So they are not aware of it, they don’t know? A. 
No, they don’t know. 


* * ° « Sd * ° * ° e 
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John Aloysius Gwiazda 
(Sworn by the Presiding Officer) 
Direct Examination 
By Mr. McQuillan: 


Q. Captain, would you please give your full name? A. 
John Aloysius Gwiazda. 

Q. Are you a member of the New Britain Police Depart- 
ment? A. I am. 

Q. And how long have you been a member of that de- 
partment? A. Fifteen years. 

Q. And what is your rank at this time? A. Traffic 
Captain. 

Q. And are you in charge of any department? A. Traffic 
Department, and Director of the New Britain Traffic Au- 
thority. 

Q. Does accident control of the Police Department come 
under your department? A. Yes. 

Q. And how long have you been doing this traffic work? 
A. Ten years. 

Q. Have you had any formalized training in this work? 
A. Yes, I have. I have attended Northwestern University 
Traffic Institute, for the short and long course, as we call 

it, the full university course. And I have had spe- 
790 cialized training at N.Y.U., in New Britain Teachers 
College and Yale, and Michigan State. 

Q. Traffic control and accident control, is that part of 
your duties? A. Yes, it is. 

Q. And how many men approximately do you have work- 
ing under yout A. I have in the Traffic Division, seven 
motorcycle officers. I have a lieutenant, maintenance men 
that are working, four maintenance men that are in charge 
of traffic controls. I coordinate all the other traffic units 
that we have, all our patrol cars, and the whole assembly 
and enforcement policy originates in our department. 

Q. Do you keep records of the accidents that take place 
in the City of New Britain? A. Yes, that’s right. 
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Q. Are reports filled out by officers in your department? 
A. That’s right. 

Q. And that is kept in the normal course of your activi- 
ties? A. Yes. 

Q. And do you keep any record of the incidence of acci- 

dents in any given location? A. Yes, I maintain a 
791 spot map on a monthly and on an annual basis. 

Q. Are you familiar with East Street in the City 
of New Britain, in the most northerly location, where 
Walker Trucking Company is located? A. Yes. 

Q. And how would you describe that street? A. East 
Street is actually a connector to Allen Street and to New- 
ington. It brings in and takes out traffic on the way to 
Hartford and Newington, traffic that is leaving New Britain, 
coming from Allen Street and from Wells Street. 

Q. You mentioned Allen Street and Wells Street. You 
are familiar with this location from personal observation? 
A. Yes, sir. 

Q. And you know where the Walker Trucking Company 
plant ist A. Yes, sir, I do. 

Q. Now, how far approximately is Allen Street from this 
location? A. I would say it would be 1200 to 1300 feet 
away from the Walker Trucking Company. 

Q. And how about Allen Street? A. I am referring to 
Allen and—. 

Q. Excuse me. How about Wells Street? A. Wells 

Street would be equally distant, if not 1500 feet or 
792 ~~ better. 

Q. Where Allen enters East Street, is there any 
other street? A. Allen Street? Yes, there is Clayton Court, 
and East Street and Allen Street come into sort of an inter- 
section, a complex intersection. 

Q. What do you mean by ‘‘complex’’? Is there anything 
else there? A. That would be offset. A railroad crossing 
comes in, 

Q. Is there a railroad crossing there? A. Yes, there is. 

Q. Do you have any records with you of the incidence of 
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accidents in that area? A. Yes, I have spot maps for 1958 
and 1959. 

Q. Are they the originals, or are they copies? A. These 
are copies of the originals, photographic copies of the 
original. 

Q. Have you refreshed your memory on this map re- 
cently? A. Yes, I reviewed it today just on the way down 
to the court. 

Q. Are you familiar, or can you tell us approximately 
the accident incidence in 1959 between Allen and Wells 
Street, on East Street, in New Britain? A. Yes, if I may 

look at the spot map, I would know exactly the num- 
793 ber of accidents. 
Q. You can refer to it to refresh your memory. 
A. In 1959, in the area that is in question, there were twelve 
accidents. 

Q. Now, how about 1958? A. 1958, eight accidents right 
in that vicinity. 

Q. Are you familiar with the accident incidence there in 
1960, thus far in 1960? A. In 1960, our record at that point 
is three. 

Q. Three? A. Yes. 

Q. Now, do you classify these accidents as to their sever- 
ity? A. We do, yes. 

Q. What is that? A. On East Street, from Wells to 
Allen, the accident experience there, there is a high severity. 
These accidents in number may not be high, but the sever- 
ity of personal injuries is high. 

Q. Is the number higher than the average area in the 
City of New Britain? A. Yes. 

Q. Captain, as to the volume of traffic that this 

794 section of East Street carries, how would you de- 

scribe that volume as to light, medium or heavy? A. 

I would consider it during the day medium, but at peak 
hours it carries a heavy flow, from four to seven o’clock. 

Q. In this area, Captain, do you have any knowledge, 
based on your experience, of any fatalities? A. Yes. 
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Q. Caused by automobile accidents? A. Yes. We have 
a five year experience that I could quote. In the five years, 
we have had five fatalities in that area. 

Q. Were these all located at one spot? A. No. Three 
of them were at the crossing. 

Q. At the railroad crossing? A. The railroad crossing 
at East and Allen. 

Q. All at the same time? A. These were at different 
times. 

Q. Three different incidents? A. Yes, and two of those 
were fatals away from the railroad intersection. 

Q. Whereabouts? A. The addresses on these are 1256— 

Q. 1256 East Street? A. Yes, East Street; and 
795 the last one is in my file that I have on my chair 
there. May I get it? 

Presiding Officer: Yes, surely, you may get it. 

Q. Do you know whether or not that railroad crossing 
is guarded? A. No, this is an unprotected one. Actually, 
we have no gates there, outside of a flashing light. No 
gates come down. 

Q. And you have a railroad crossing at East Street, 
Allen Street, and another street that connects here? A. 
Clayton Court. 

Q. And further down that same road you have Wells 
Street coming in? A. Yes, sir. 

Q. And East Street itself coming in from Hartford? A. 
Yes. 

Q. With what you consider to be at peak periods of 
travel, with heavy traffic? A. Yes. 

Q. Can you approximate the nearest accident, from the 
records you keep on your map, the nearest accident to the 
Harris Construction Company on East Street? I will with- 
draw that. Captain, the nearest to the building that the 
Walker Trucking Company has constructed in that area? 

A. The nearest location is Biltmore Street, which is 
796 some distance removed from the Walker Trucking 
Company, is the location where we have some acci- 
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dents, beginning right at that point, but none directly in 
front of the Walker Company. 

Q. Do you know how far Biltmore Street would be, ap- 
proximately? A. 400 feet. That is an approximation. 

Q. Captain, have you been personally trained in the use 
of control of radioactive material? A. In the last two 
seminars that we had—that would be in 1959 in New York, 
and in Pittsburgh in 1958—I was, you might say, not 
trained but exposed to the discussions and techniques in 
handling this. 

Q. You were familiarized with the subject then? A. 
Yes. And in the same vein, we did go into a discussion of 
preparing lesson plans for teaching policemen on how to 
handle themselves at the accident scenes. 

Q. In your department—I speak of your own depart- 
ment within the Police Department, that is, the traffic di- 
vision and accident division—are there any personnel that 
are trained in the control, the detection or handling of 
radioactive material? A. No, sir, no one. 

Q. Do you have any equipment in your department 
797 whatsoever for handling any emergency with radio- 
active material? A. We do not. 

Q. If your emergency equipment, the members of the 
Traffic Division were to come upon the scene of an accident, 
are your men in any way prepared to detect whether or 
not there is radioactive material? A. No, they are not. 
They have no meters with them, and they would have no 
training in that line. Actually, they would operate in that 
contaminated area, if there were any areas that were con- 
taminated, they would have no knowledge of this at all. 

Q. And they haven’t been familiarized even to the extent 
that you have been? A. No, sir. 

Q. And you have given no schooling in your department? 
A. No, we haven’t. 

Q. Are there any members of the New Britain Police 
Department in any capacity that have been familiarized 
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with this? A. There might be one officer or two that 
handled something for Civil Defense. 

Q. But not as part of their duties? A. No. 

Q. Captain, if your men came upon the scene of an acci- 

dent, you testified that they have no means to detect 
798 whether or not there is radioactivity there? A. Yes. 
Q. Their only means would be if they were told? 

A. That’s right. 

Q. And you have had five fatalities in that area? A. 
That’s right. 

Q. Captain, what would happen if they were told, or if 
a police officer came upon the scene of an accident, and he 
happened to know what the symbol was for awareness that 
there is radioactivity? What would that officer do? A. 
Well, this is what he should do, but we have no procedure 
to follow. 

Q. I want to know if you have a procedure. A. We have 
no procedure, sir. 

Q. Are your men in any way instructed as to what to do 
in case they encounter radioactive material? A. No, sir. 

Q. How about you personally? A. Yes, I would notify 
the State Police, that has a team prepared to go ahead 
with it. 

Q. They have such a team? A. Well, the State Police 

has a team. 
799 Q. Have you ever seen them operate? A. Never. 
Q. Do you know what it is capable of doing? A. 
No, sir. 

Q. Do you know where it is located? A. No, I don’t, 
except that I would call Hartford State Police, at Wash- 
ington Street. 

Q. Are there any plans or preparations being made to 
instruct your department in the use of radioactive material? 
A. Yes, I have lesson plans, and it is my hope to get the 
training to the men, supplementing the other courses I 
have scheduled for them. But none has been done so far. 

Q. There is a hope on your part? A. Yes, sir. 
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Q. You are a crusader, trying to bring this to the at- 
tention of the authorities? A. Yes, sir. 

Q. Now, Captain, as the Traffic Captain in the City of 
New Britain, and one who is familiar with the site, from a 
traffic point of view, do you have an opinion on the loca- 
tion of the Walker Trucking Company site as a waste dis- 
posal collection point, if I am using the proper term? A. 
In my opinion, without—. 

Mr. Downes: Just one moment. I am going to 

800 object to it until it is clear—it certainly isn’t to me 

at this point—whether he is talking about whether 

the building is a proper site, or whether the captain thinks 

jt is, or whether he is talking about it as a traffic proposi- 
tion. 

Q. I am asking if the location of this site, based upon 
your knowledge of the traffic and accident conditions in 
this area, whether you consider that to be a safe location 
for this unit. A. If I understand correctly—I would want 
to be sure—is this to be understood as, what is my opinion 
for this operation, this waste operation at that point? Is 
that really the question? 

Q. That’s right. A. In my opinion, with what little 
knowledge I have about this—and I don’t profess to be an 
expert about atomic energy—but from the traffic point of 
view, the severity is the most important thing that I con- 
sider. The movement of the vehicles at that point is at 
a very moderate speed. Some of our collisions really in- 
volve personal injuries. I would say that I would object, 
or at least not favor such a site. Anything that is being 
transported, such as this atomic energy material, if there 
was any—I may be getting involved in something. 

Q. Are you familiar with the other types of pusi- 
801 nesses that are located in this area? A. Yes. 

Q. What are they? A. Well, there is a lumber 
company almost adjacent to the Harris property, and then 
the Harris property. Then we have a paint business estab- 
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lishment north of Harris, and there is a new sales com- 
pany constructing its business now, and a few fruit—. 

Q. Is there a construction company there also? A. There 
is, Harris Construction Company. 

Q. Is it an area where there is traffic, and heavy equip- 
ment being moved because of this type of business? A. Yes. 

Q. There is a trucking company there? <A Yes, 

Q. And from your observation, they have trucks going 
in and out of there frequently, is that correct? A. Yes, sir. 

Mr. McQuillan: That is all I have at this time, Captain. 
Thank you very much. 

Presiding Officer: Cross-examination by the applicant, 
Walker Trucking Company. 


802 ‘Cross-Examination By Mr. Downes: 


Q. Captain, you described Wells Street as being an 
artery that traffic passes over to and from Newington, is 
that correct? A. Yes, sir. 

Q. Traffic going from parts of New Britain would travel 


over Wells Street and then to Newington, would they not? 
A. Yes, sir. 

Q. And Wells Street is some 1300 feet north of the 
Walker Trucking Company? A. That’s right, that is my 
approximation. 

Q. So that this traffic you speak about traveling to and 
from Newington and Hartford over Wells Street would 
have no occasion to pass at least within 1300 feet of the 
site of this proposed waste plant, would it? A. That is 
true. I am referring—. 

Q. Well, would it? You can answer that yes or no. 

Presiding Officer: He said, ‘‘That is true’’. 

The Witness: That is true. 

Q. Now, you have also mentioned traffic traveling on 
Allen Street to Newington and to Hartford? A. Yes. 

Q. Now, Allen Street joins Hast Street some 1300 feet 

south of the Walker Trucking Company, does it not? 
803 <A. Yes, sir. 
Q. And then proceeding, you would go north for 
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1300 feet, and would go by the site of the Walker Trucking 
Company on Kast Street A. Yes. 
Q. And traffic coming from Hartford and Newington, 
entering the City of New Britain normally would enter it 
through Allen Street, would it not? A. Yes, sir. 
804 Q. (By Mr. Downes) And that being so, the rail- 
road crossing that you have referred to, this traffic 
would have no occasion to pass over the railroad crossing, 
would it? A. What traffic are you referring to? 

Q. The traffic passing on Allen Street to Newington and 
to Hartford, and coming from Hartford and Newington 
over East Street, and through Allen Street, would have no 
occasion to pass over the railroad crossing that you have 
referred to? A. This traffic would have a tendency, re- 
gardless of where they come, they would have a tendency— 
depending on where they live. If they come from Hartford, 
they have a choice of going through East Street, Allen 
Street or Wells Street. 

Q. But you testified on direct, Captain, that the main or 
large portion of the traffic traveling to and from Hartford 
travels on Allen Street and over East Street, wasn’t that 
your testimony? A. Yes. 

Q. And Wells Street, and over East Street? A. Yes, sir. 

Q. So traveling over Wells Street, you and I are in 
agreement that they wouldn’t be within 1,300 feet of the 

Walker site, would they? A. Yes, sir. 
805 Q. And if they elected to travel over Allen Street, 
they would have no occasion to cross this railroad 
crossing that you referred to? <A. They wouldn’t reach 
Allen Street unless they traveled on East Street. 

Q. If you come down Hast Street, Captain, coming in 
from Newington or Hartford, and jom Allen Street, and 
then come into the City of New Britain, you do not cross 
the railroad tracks, do you? A. No. 

Q. That is what I was trying to elicit. So the railroad 
tracks are of no significance, are they? A. No. 

Q. That’s all. 
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Presiding Officer: Wait a minute. Have you finished? 
You may explain your answer. 

Mr. Downes: Well, Mr. Hearing Examiner, he answered 
the question by saying no, and I thought that was it. If 
you want to ask him some question—. 

Presiding Officer: He was about to add something fur- 
ther. 

Q. Were you, Captain? A. Yes, sir. 

806 Q. Go ahead. A. I say no, but in discussing this, 

this is part of the accident picture. This is the way 
the railroad crossing came into the picture, the accident 
picture. 

Q. But your answer to my last question was no? A. It 
was no. 

Q. Now, you have told us, Captain, about the accident 
incidence. In 1959 you said there were twelve accidents, 
I believe, in this area? A. Yes, sir. 

Q. Can you tell us from your records what time of the 
day they happened? A. On a spot map, I wouldn’t have 
that. This is happening all hours of the day. 

Q. And night? A. Yes, day and night. Spot maps are 
not made out that way. 

Q. And in 1958, Captain, referring to your records, you 
said, I believe, that there were eight accidents? A. Yes, 
sir. 

Q. And can you tell us whether or not they happened in 
the daytime or at nighttime? A. It would be the same acci- 

dent spot map, the same procedure. 
807 Q. So you wouldn’t know? A. No. 

Q. Now, as far as the railroad crossing is con- 
cerned, the location, that would be located some 1,300 or 
1,500 feet south of the Walker site, would it not? A. It 
would be 1,300 feet. 

Q. 1,300 feet. Can you tell us, if you know, how many 
trains cross over that crossing in the course of a day? A. 
No, I couldn’t say just the number of trains that cross it. 

Q. Are there any passenger trains? A. Yes. 
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Q. And how many? A. Those would be the early train in 
the morning and one at 4:00 o’clock. 

Q. And that would comprise the total passenger traffic 
on that crossing in the course of a day? A. It wouldn’t, 
because I am not familiar with the schedule. There is a 
train going to Berlin from Hartford through that area. 

Q. Going to Berlin from Hartford? A. Yes. 

Q. What does that do, come into New Britain and then 
go from New Britain to Berlin? A. It would have a 
tendency to pass through New Britain. 

Q. Well, the only traffic that comes on the crossing 
808 you have referred to is from Hartford to New Brit- 
ain, isn’t it? A. Yes, sir. 

Q. To go from Hartford to Berlin, you wouldn’t have 
occasion to go over that Hast Street crossing at all, would 
yout A. Well, the schedules as they are, I couldn’t tell 
you how many trains go through there. I am not familiar 
with it. 

Q. Very well. Now, have there been any records that 
you are aware of in the last five years, or that you might 
have any personal knowledge of, or any trucks being in- 
volved in any accidents immediately adjacent to the Walker 
property? A. No. 

Mr. Downes: That is all. 

Presiding Officer: Does the Staff have any questions? 

Mr. Kingsley: I have a few questions. 


Cross-Examination 
By Mr. Kingsley: 


Q. Captain, have you heard all the prior testimony in 
this proceeding? A. Just one or two witnesses. 
Q. And those witnesses were Dr. Dumont and Mr. Tam- 
sky and Mr. Meyer? A. Yes, sir. 
809 Q. Did you arrive at this hearing at or about the 
the time that Dr. Dumont did? A. Yes. 
Q. Which was just before he testified? A. Yes, sir. 
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Q. And were you present at the hearing that was held 
on June 3, 19591 A. No, I was not. 

Q. Now, considering the stretch of Hast Street to which 
you have referred in your testimony, do trucks commonly 
pass along that street carrying inflammables, such as gaso- 
line? A. Yes, sir. 

Q. And corrosive liquids? A. Yes, sir. 

Mr. Kingsley: That is all I have, sir. 

Presiding Officer: Any further questions of this witness 
on re-direct? 


BRe-Direct Examination 
By Mr. McQuillan: 


Q. Captain, if one were going on East Street in a south- 
erly direction, from Wells Street going south, and you 
wanted to go to the south end of New Britain all the way 

down East Street, would you cross the railroad 
810 tracks? Yes, sir. 

Q. If you were going to go north on Kast Street 
and go into Hartford or Newington, would you cross the 
railroad trackst A. If you were going on Allen Street 
north? 

Q. No, East Street. A. On Hast Street? 

Q. Yes. A. Yes, you would cross the railroad tracks. 

Q. Would the tracks be of any significance at that time? 
A. They would be. 

Q. I think you testified that of the five fatalities, three 
were at the railroad crossing and two were not? A. That’s 
right. 

Q. In your testimony earlier, Captain, you mentioned 
that there was a connector route, am I correct? A. Yes. 

Q. Connector to what? A. We call that a connector to 
Ronte 71, which is Stanley Street. 

Q. And if you were going in the opposite direction, if 
you were going from Stanley Street to Newington or Hart- 
ford, would that also be connected to other highways? A. 
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Yes, it would be, because you would have connections 
811 through Newington to Route 5A. 

Q. And if I were living in what is known as the 
north section of New Britain, and I wished to go out to 
Route 5A, would that be one of the routes which I would 
take? A. Yes, sir, you would. 

Q. Would that be the possibly best route I would take? 
A. Well, it would be if—. 

Q. Well, that is an unfair question. I will withdraw it. 
Is it considered by your department to be a main route to 
Route 54? A. It is. It is a main route—not by my de- 
partment, I wouldn’t say that. But in my enforcement 
planning, I have an officer, both on a motorcycle and in a 
motor patrol, in that area, primarily patroling that zone 
for slowing down the speed. 

Q. What is Route 5A, for purposes of clarification? A. 
I am referring to the Wilbur Cross Parkway. 

Q. That is the main highway going north and south in 
the State of Connecticut in this area? A. Yes, sir. 


* * * * s * * * * e 


814 Presiding Officer: Would you be ready to recon- 
vene at 6:00 o’clock? 

Mr. Politis: I could. That would give me an oppor- 
tunity to review and perhaps speed my cross-examination. 

Presiding Officer: If you desire, would 6:30 be helpful, 
to give you more time to review? 

Mr. Politis: Well, Mr. McQuillan has a problem. 

Mr. McQuillan: As far as I am concerned, I am going 
to be back here at 6:30, and the Council meeting will start 
at 8:00 o’clock. I have been trying to get hold of my as- 
sistant all day. I have found out that, as the human ele- 
ment sometimes enters into these things, he is in charge 
of a bachelor party tonight for a fellow attorney. I realize 
that that is not of great significance to the hearing, but it 
does rather put him on the spot. There are some fifteen 
Aldermen who will be waiting for me at 7:30, wanting 


145 


resolutions, and whatnot, because of the pay raise coming 
into the City of New Britain. I would like to be here at 
6:30 and stay here for the hour and a half and see how 
much we can cover. I think Mr. Politis has been doing a 
pretty good job on his own. 

Presiding Officer: Well, perhaps we had better come 
back at 6:00 o’clock, to permit you to have enough time. 

Mr. McQuillan: I think 6:30 will give us time to 
815 iron these things out. 

Presiding Officer: Would you have any objection 
to this? If your duties require you to go to the Council 
meeting, can Mr. Politis represent your interests? 

Mr. McQuillan: I think he could. 

Presiding Officer: Even in the absence of your assistant, 
Mr. Politis will represent you, is that all right? 

Mr. McQuillan: Yes. 

Mr. Politis: I would like to have him, and I am sure 
I will miss him, but it’s all right. 

Mr. Kingsley: Perhaps assisting the opportunity of 
Mr. McQuillan to participate at first hand, I should think 
that if at this stage we pushed forward directly, subject 
to possibly a brief recess, if Mr. Politis would like it, we 
might possibly give both Mr. Politis and Mr. McQuillan a 
better opportunity to cross-examine Mr. Nussbaumer and 
Mr. Mason, and permit Mr. McQuillan to get away at a 
reasonable hour for the City Council meeting tonight. 

Presiding Officer: You are asking Mr. Politis to recon- 
sider and to go forward now? 

Mr. Kingsley: I would like to suggest it without press- 
ing that point of view on him extensively. 

Mr. Politis: I would like to get through as early 
816 as possible. I will do anything that everybody feels 

is the best approach. I sincerely believe that if we 
adjourn to 6:30, I will be back, and it will give me an op- 
portunity to review my notes. You can understand my 
position. It is going to take a little time. Maybe I will 
be in a better position, and I can examine these witnesses 
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much more quickly than if maybe both of us were here, 
and neither one of us knows what we are doing. I think 
it would take longer that way. I understand the problems 
of getting back, and I will press for that. 


824 Q. If I may adopt the language used by the Pre- 

siding Officer, I will ask you, Mr. Nussbaumer, what 
is your opinion as to the competency of the gentleman to 
perform the functions which are prescribed in the license 
in its present form to be performed by Mr. Bujalski? AI 
think he is qualified to conduct the proposed operations in 
accordance with the Commission’s regulations. 

Q. And under the terms of the license? A. Yes. 

Q. Now, on the assumption that he is the person named 
in the license, as you have testified, what is your opinion 
as to whether the applicant’s proposed equipment, facili- 
ties and procedures, are adequate to protect health and 
minimize danger to life and property? 

Mr. Pourtis: Just a minute, before you answer that. Well, 
I don’t object to it to save time. 

Q. What is your opinion on that subject, Mr. Nuss- 
825 baumer? A. I think they are adequate. 

Q. On the assumption that Mr. Thomas would, in 
the event of amendment of the license, perform those func- 
tions, what is your opinion as to whether the applicant is 
qualified by training and experience to perform the pro- 
posed sea disposal service for packaged source and by- 
product material in such a manner as to protect health 
and minimize danger to life or property? A. I think they 
are adequate. 

Mr. Pourris: Could you repeat the first part of the ques- 
tion? I have no objection to the question itself, but I would 
like to hear it. 

Presmpinc Orricer: Will the reporter read the question, 
please? 


(Last question read.) 
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Q. What is your opinion on that subject, Mr. Nuss- 
baumer? A. My opinion is that he is qualified, and that 
his equipment and procedures, and so forth, are adequate. 

Mr. Poxrris: For the benefit of myself and the record 
perhaps, to whom do you refer when you say “applicant”? 

Tue Wirvess: The Walker Trucking Company. 

Mr. Po.rms: This is not Mr. Thomas, it is the Walker 

Trucking Company? 
826 Tue Witness: Yes. 

Q. (By Mr. Kingsley) On that assumption, Mr. 
Nussbaumer, what is your opinion as to whether the issu- 
ance of an amendment such as the Walker Trucking Com- 
pany now seeks, authorizing it to do business in New 
Britain, would be inimical to the health of the public? 
A. I think that, based on his qualifications, that is, the 
applicant’s, his training and experience, the facilities and 
equipment, and the procedures that have been established, 
that this operation can be conducted in a safe manner. 


Presiprinc Orricer: Please come to order. Mr. 
McQuillan, have you concluded your conference? 

Mr. McQuituan: I have. 

Presiprinc Orricer: I believe all counsel are now present. 

Mr. McQumxtan: We are concerned somewhat over the 
effect of filing this brief concerning the city ordinance, as 
to just what effect it will have on this hearing, and to the 
various rights that will be affected of the parties, both 
now and in the future. What I would like to ask the Pre- 
siding Officer at this time is that if, in a day or two, after 
[have had more opportunity to review the whole matter, and 
Mr. Politis and the other counsel have more opportunity, 
if at that time I wish to withdraw my presentation of the 
admission of this evidence, would I have the opportuntiy 
to do so? 

Presmpine Orricer: Yes. 

Mr. McQuuuan: Thank you. That is all I want to 
know. 
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Mr. Pourtis: Just so that it will all be understood, I 
don’t care about the time limit or not, but how much time 
would he have to decide this? When he says a day or two, 
is it immaterial to me how long it will be, I think it would. 

be well for all of us to know that there is a date that 
853 we have to decide by. 
Presipinc OFFICER: Well, set a date at your own 
convenience. Thirty days? 

Mr. McQuittay: That would be fine. Because you are 
going to review this and look at it. We want to have it 
properly prepared. 

Prespine Orricer: It will be some time before I have 
a chance to do it. Thirty days will be all right. 

Mr. McQumtan: I would apreciate that very much. 

Presiprnc OrFicer: Are you about to leave? 

Mr. McQurtan: I would like to, if I may. 

Mr. Pourms: So that we all understand each other, we 
will notify your honor as to the decision as to whether to 
press for a decision or withdraw it. 

Mr. McQumtan: That is my understanding. 

Mr. Pourtis: And with the understanding, further, that 
if Mr. McQuillan withdraws it, I would have the oppor- 
tunity to offer it as well, if I so desired. 

Presipinc Orricer: Yes. 

Mr. McQumtan: I explained my position to the Presid- 
ing Officer earlier today, and Mr. Politis is going to con- 
tinue with the cross-examination, and I will have to leave. 

Presrinc OFFICER: We regret your prior commit- 
854 ment which compels you to leave at this time. I take 
it that in leaving, you have no hesitation in leaving 

your interests in the hands of Mr. Politis? 

Mr. McQuay: I am in good hands, I am sure. If 
you do resume tomorrow, I will be back. 

Presiprnc OFFIcer: We will be glad to see you at any 
time, but we won’t be here tomorrow. Will you proceed, 
Mr. Politis? 
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859 Q. (By Mr. Politis) Will you tell us what the pro- 
cedure is, Mr. Nussbaumer? 

Preswine Orricer: Do you desire to see it? 

Tue Wirvess: I think I can discuss the steps, the basic 
steps which the licensee will take to protect against un- 
expected incidents or undue exposure. 

Presipinc Orricer: You may proceed. 

Tus Wrrness: First of all, on the pick-up of the waste, 
the licensee’s procedures state that he will survey each 
container he receives to make sure that the radiation levels 
and contamination levels are within the limits prescribed 
by the Interstate Commerce Commission for transporta- 
tion; and that he will ascertain that the package that con- 
tains the waste is one which is approved by the Interstate 
Commerce Commission for the shipment of radioactive 
materials. 

This will be done by Mr. Charles Thomas, who is quali- 
fied by training and experience to perform these tasks. 

During transportation Mr. Thomas will be present, 
860 in the event there is some accident or incident which 

might involve the containers being transported. The 
vehicles carrying these containers will be equipped with 
proper radiation survey instruments, rope and other equip- 
ment necessary to take emergency action in the event there 
is some kind of an accident. 

At the storage facility, surveys will be made routinely 
to assure that the radiation levels at all times are within 
the limits prescribed by the A. E. C. regulations. 

Also during transportation of the waste in the final sea 
disposal containers, from the storage site to the disposal 
site, Mr. Thomas will be present to perform the neces- 
sary surveys and to take the proper steps in the event 
there is some incident involving the materials en route. 

Q. (By Mr. Politis) These procedures, do you charac- 
terize these as unexpected exposures? This is what you 
expect to happen when things are being transported, is 
that so? A. Well, if you don’t carry out these procedures, 
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then you don’t know what you are dealing with, so this 
then would be unexpected exposure, because you couldn’t 
plan any operations, you couldn’t properly expose yourself 
unless you knew what radiation levels existed. 

Q. Are there any other procedures, other than the ones 

you have described, to minimixe the danger of this 
861 operation? A. As I recall, the procedures he sub- 

mitted are more detailed than that, in that they 
are practically step by step procedures. But basically, 
I think I have covered the main precautions that these 
procedures would include. 

Q. I want you to describe, in your opinion, procedures 
for unexpected exposures. A. These are the procedures 
which are necesasry to protect against unexpected exposure. 

Q. Aside from this routine operation that you described, 
are there any other procedures that the applicant must 
adhere to in the event of any other type of exposure? 
A. Well, he is also given his emergency procedures, that 
is, how he will deal with accidents or incidents. In addi- 
tion to that, there are procedures relating to the report- 
ing of accidents and incidents to the Commission. 

Q. What would be the procedure if one of these trucks 
were struck by one of these trains at this East Street cross- 
ing and demolished, and nobody was killed? What would 
be the operation at that point, as far as procedure? 
A. Well, the basic steps necesary would be to: No. 1, re- 
strict the area; No. 2, check the area for radioactivity, to 
see what the problem was, what kind of material was pres- 

ent; and No. 3, to take the necessary steps to deal 
862 with the accident by way of any clean-up that might 

be necessary, or restoring the containers to some 
transportation vehicle for removal. 

Q. When you say rope off the area, how extensive an 
area would that be? Would it be merely the immediate 
area of the spillage, let’s call it, just for the sake of 
simplicity? A. That’s right. I would say restrict the im- 
mediate area. And one of the ways to restrict it would be 
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to rope it off. You could also restrict by having people, 
such as the policeman, and so forth, present to prevent 
persons from entering into this zone. 

Q. What are your instructions in a situation like this, 
as to how close to this particular incident any people could 
be who are not associated with cleaning up the accident? 

Mr. Kixcstey: May I ask for a clarification of the ques- 
tion? Does Mr. Politis mean to ask what instructions the 
A.E. C. would give to the licensee, or what suggestions they 
would make to local officials? Or does he intend to ask 
about something else? 

Mz. Pours: I am talking about what instructions or 
what regulations would affect the licensee in that particu- 
lar situation. 

Tae Wirsess: The regulation would be Part 20, Stand- 
ards for Protection Against Radiation, in which he is re- 

sponsible for controlling the radiation exposure of 
863 his own employees and the public. The way he does 
this would be in accordance with the procedures which 


he has submitted, that is, the emergency procedures. 


A. As I said before, the dosage recommended in 

that report applies to the entire population, that is, 

to everyone. The committee considered that if everyone 

received up to 10 roentgens, up to the age of thirty years, 

that any genetic effect would be minimal, in other words, 
that this would be an acceptable risk. 

Q. And how do you reconcile the fact, then, that you 
say that 30 to 50 is an acceptable risk also, in your opinion, 
when this committee recommended only 10? A. I say it 
is an acceptable risk, because the chances of an accident 
like this happening are, it seems to me, quite remote. 

Q. The fact that this is a remote accident is of no con- 
cern or importance to your department, is that what you 
are saying, or do I misunderstand you. A. No, I am not 
saying that. I am saying that the kind of accident that 
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you proposed, the chance of that happening is extremely 
remote. So, therefore, the risk of this exposure is not great. 


. s se * -_ s . . * * 


890 Q. Would you identify one of those experts that 
could answer this question for us? A. No, I don’t 
know who is on that team. 

Q. Could you at a later date ascertain who is on that 
team, and identify them for me? A. Yes. I could find out 
just what doctors are on this medical monitoring team by 
name. 

Q. How about the individual who is expert enough to be 
able to evaluate this situation? I don’t care whether he is 
a doctor or on the monitoring team. You can do that? 
A. Yes. 

Q. Would you get that name to Staff Counsel? 

Mr. Krxestey: Is counsel requesting that the witness 
furnish, in the form of a written supplement to his present 
testimony, the names of the person or persons who would 
answer this description? 

Mr. Pours: No, I am not. 

Mr. Krxcstey: I would like to know, for the record and 
for guidance, just what counsel would like to have, if he 
is prepared to state. 

Mr. Pourms: I am prepared to say, If he can 
891 identify such a thing, I was going to make a request 
that Mr. Kingsley produce that witness. 

Mr. Krxcstey: Let me right here object to any such 
proposed course of conduct. I refer to the state of this 
record, which is now more than a year old. More than a 
year ago, at the time of the preceding hearing, counsel 
for the intervenors, that is to say, Mr. Politis—and the 
record which is before us will bear me out in specific 
detail—asked for an adjournment of a few days for cer- 
tain specific purposes. 

Those purposes were: First, that he be given an oppor- 
tunity to get in touch with expert witnesses who would 
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permit him to assist in the cross-examination of A. E. C. 
witnesses and the witnesses for the licensee who had testi- 
fied at that hearing; secondly, so that he might assist in 
preparing the evidence which might be presented by the 
intervenors in opposition to such evidence as had been 
submitted by the licensee and by the witnesses for the 
Atomic Energy Commission. 

This adjournment, on the record, was insufficient for 
his purposes. I have counted no less than twelve times, 
by actual count, in which Mr. Politis asked for time, indi- 
cated that he was not in a position to respond to the re- 
peated promptings of the Presiding Officer that he either 
furnish these experts, set a date when he would be ready 

to resume the hearing, or indicate when he wanted 
892 to go on with this proceeding. 

Counsel and the witnesses for the Atomic Energy 
Commission have done their best to be ready, and as far 
as I know, have been ready during the entire intervening 
year. We are here now finally in order to comply with the 
request of Mr. Politis for adjournments. Now, the A. E. C. 
Staff, as such, has no mission in this case, except to do 
what lies in its power to protect the public health and 
safety, and assist the Presiding Officer in the proper deter- 
mination of this case. But I must say that, in my personal 
opinion, Mr. Politis goes beyond the bounds of propriety in 
trying at this precise moment to lay the foundation for 
more adjournments. He has had ample time to prepare 
this case. 

Mr. Pours: Believe me, may it please the Presiding 
Officer, I am not asking for an adjournment. I would 
oppose a request for any adjournment at this time. I would 
like to go forward and finish this thing, whether we do it 
tonight, tomorrow or the next week. I want the record to 
indicate that I am opposed to any adjournment at this 
time. 

The only request that I was making was that in the 
event there is such an expert available in the A. E. C. staff 
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that could evaluate this problem that I posed to the wit- 
ness—he admits that there isn’t any expert who could 
answer that within his own division. Counsel, as he said, 
is supposed to represent the public, and he should 
893 produce all the experts that he has who can paint 
this picture clearly to the Presiding Officer and to 
me, and to these people in New Britain. 

Farther, I would like to make an observation about all 
the adjournments that were requested. I will agree that 
I requested twelve adjournments. I am not sure that there 
were that many. I was tempted to request one when this 
hearing was scheduled. I didn’t do it because I felt that 
the Presiding Officer was very fair about these adjourn- 
ments, to give these people an opportunity to hire experts 
to assist them. 

But the record should also note that the February 9 ad- 
journment was nothing that was given to me. I mean, this 
is something that Mr. Kingsley or Mr. Plaine suggested 
because of the inadequacy of the petitioner’s availability 
of an expert. I had nothing to do with that. Then there 
was a hearing set, which was this particular hearing, and 
we are going forward. I certainly don’t want to have any 
further adjournment. 

If Mr. Kingsley, as counsel for the A. E. C., feels, as 
representing the public, that it is not necessary for the 
Presiding Officer to make a determination of this par- 
ticular problem that I am proposing, that we don’t need 
any experts, that in the event this thing happens in New 
Britain we can just worry about it and sit here, that as 

far as we are concerned that is the solution to our 
894 problem—I am not trying to be facetious in this. 

I think the biggest danger that we have in New 
Britain at this point is panic. And that, believe me, is 
a danger. 


904 Mr. Pourtis: I would like to state for the record 
that the Presiding Officer has been very fair in the 
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permission that he has granted me to present all the evi- 
dence, and he has been very kind and gracious in all his 
rulings in that particular line, not only today but through- 
out the adjournments that I asked for. 


o ° ° ° ° ° es ° ° e 


A. Well, we did note that the particular area where 

the site was located did not seem to be too dense, 

in that there were no buildings or residences within ap- 

proximately 400 feet from the proposed storage building. 

Q. What significance do you attach to this observation? 

Are you saying, in effect, that density of population is a 

factor or isn’t a factor? That is all I want to know. A. I 

am saying that for this kind of operation, it is not a 
factor. 

Q. Now, there would be no danger then, in your opinion, 
if this site were operated as it is going to be operated by 
the proposed license, on Times Square, New York? A. That 
is correct. 

Q. Why do you say that density of population is not a 
factor in considering the site? What are your reasons for 
coming to that conclusion? A. Well, because the con- 
tainers of waste that the licensee will receive are already 
packaged in such a way that they meet the Interstate 
Commerce Commission Regulations; that he is not allowed 
to open these containers at any time; and further, that he 
is required by the Commission’s regulations to keep the radi- 
ation levels in the unrestricted areas, which in this case is 

at the wall of his building, within the limits of Part 
927 20, Standards For Protection Against Radiation. 

Q. So you say in this type of operation, there just 
isn’t any danger, is that correct? A. Providing the Com- 
mission’s regulations are complied with. 

Q. In your opinion, there is no way to minimize any 
dangers that may be present except compliance with the 
rules and regulations as set forth by A.E.C.? A. This is 
the way that a licensee does, in fact, minimize the dangers. 
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The rules and regulations of the A.E.C. require certain 
performance standards. The licensee then establishes pro- 
cedures by which he will meet these standards. The Com- 
mission reviews these procedures as well as his facilities 
and equipment and training and experience, to determine 
that they are adequate for meeting these standards in the 
Commission regulations. 

Q. And doing all this, there is no danger present, is that 
it? A. Yes. 


* ° e * ° . * e se * 


931 Q. If you don’t recall it, all right. At the present 
time isn’t your department moving in the State of 
California, or some other state, asking for a revocation 
or a suspension of a license because of a substantial viola- 
tion of the rules and regulations of the A.E.C.? A. Yes. 


° . * °* ° * * e s 
947 Re-Dmect Examination sy Mr. Krncsier: 


Q. How long is it, Mr. Nussbaumer, since low-level 
radioactive waste was first shipped in containers such as 
the Walker Trucking Company is authorized to handle? 
A. Since about 1948. 

Q. And in that period of twelve or thirteen years, 
948 can you estimate how many drums and other con- 
tainers of this quality containing low-level radio- 
active waste have been shipped in interstate commerce and 
in intrastate commerce? A. Well, the Oak Ridge National 
Laboratory, which is the Commission’s principal supplier 
of radioactive materials, makes about 12,000 shipments a 
year. 

Q. Each shipment containing a substantial number of 
these drums? A. Yes—no, I think that is each container, 
12,000 containers a year. 

Q. From this one source? A. Yes. 

Q. And are there other sources of low-level radioactive 
waste? A. Well, the people that receive these radioactive 
materials, many of them make them into various kinds 
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of labeled compounds, and these then are again shipped 
in containers such as those prescribed by I.C.C. 

Q. Would you say that, as a very rough guess, there 
have been during the past thirteen years, perhaps a hun- 
dred thousand such containers shipped in interstate com- 
merce and in intrastate commerce? 

Mr. Pourtis: I will object to it as a leading ques- 
949 tion, and that we are not interested in rough guesses. 

Presipinc Orricer: I am a little worried about the 
foundation, and his statement as to how he could arrive 
at it. The question, “Would you say that there have been 
that many,” I don’t know how he could say it. 

Q. Are you in a position to estimate, Mr. Nussbaumer, 
the number of shipments of low-level radioactive waste 
that have been made in such containers during the period 
since 1948? A. I do know how many shipments have been 
made out of the Oak Ridge National Laboratory; but as far 
as the numbers of shipments which are made by licensees, 
I do not have any basis for arriving at a figure on that. 

Q. Would it be several times the number of shipments 
sent from Oak Ridge? A. Yes, I believe there would be 
many more shipments made from the licensees than are 
made by a single radioisotope supplier. 

Q. And on the basis of that, to which you have testified, 
would you say that there have been some hundreds of 
thousands of these containers shipped during the period 
since 19482 A. My best estimate would be that it would 
be in that range. 

Q. Has there ever been any case, as far as you know, in 
which any member of the public has been injured in any 

way as a result of an accident or a spillage of any 
950 such container? A. As far as I know, there hasn’t 
been any such case. 

Q. If there had been any such case, do you believe that 
you would know about it? A. Yes, I think it would have 
come to my attention. 
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Q. And are these shipments made under the Interstate 
Commerce Commission rules in interstate commerce, and 
under provisions such as those in the Walker Trucking 
Company license in intrastate commerce? A. Yes, they 
are. 

Q. Are these shipments made without escort? A. Yes. 

Q. And handled in the ordinary course of business by 
railroads and trucking firms? 

Mr. Pourtis: I like to save time, but I am going to ask 
him not to ask leading questions here. If he wants to 
testify, let Mr. Kingsley get on the stand and make these 
statements, and we will save a lot of time. 

Q. By what kinds of carriers are these shipments han- 
dled? A. They are handled by common carriers. 

Q. And by common carriers, you mean whom? A. I 
mean rail, Railway Express, trucks. 


962 Q. Now, did you examine this site in question at 
any time? A. Yes, sir. 

Q. When? A. In June 1959, and on Monday of this week. 

Q. Was that the same visit with Mr. Nussbaumer? 
A. Yes, sir. 

Q. And how long a period of time did you remain at 
the site in question? A. In 1959 approximately a half 
hour. Two days ago when we went back to refresh our 
memory, it was not quite that long, more like fifteen or 
twenty minutes. 

Q. What was your purpose in visiting the site in 

963 June? A. To verify that the site, as described to 

to us and as sketched to us in the application was 

essentially correct, or was correct; to be able to person- 

ally observe the location, the surroundings, the site itself, 
the building itself, and the facility. 

Q. And why did you go there this last Monday? A. To 
refresh my memory of what I had seen a year ago. 

Q. During this half hour visit in June, did you interro- 
gate anybody of the Walker Trucking Company about 


159 


this license? A. Both visits were in June. Which time 
are you referring to? 
Q. I mean the first visit in June 1959. A. Yes, sir. 


Q. So that there is a potential hazard here, do 
you agree to that? A. Improperly handled, yes, sir. 
Q. And what are the safeguards that make this potential 
hazard no danger at all? A. The limited quantity that the 
licensee can receive, the specifications of the packaging, 
packages in which he can receive it, the radiation rates 
which are permissible at the surface of the package, re- 
ferred to officially as one meter, in standard terminology, 
39 inches from the surface of the package; the quantity 
limits per package, as well as the total quantity limit that 
he can receive; the sealing of the packages, the providing 
of absorbers for liquids, the specification for both inside 
and outside containers, the qualifications, experience and 
capabilities of his employees, the procedures which they 
will use, the labels that will appear on all packages, the 
placards which will appear on all trucks transporting these 
materials, the requirements of Part 20 of our regulation 
that certain exposure rates cannot be exceeded at the limit 
of the restricted area, which for this case is the wall of 
his building, th requirement for monitoring, the require- 
ment for survey instruments. I may have missed a 
967 few, but they are the ones that come to my mind. 
Q. If all these safeguards are adhered to that you 
just described, then there is no longer a potential hazard, 
is that your opinion? A. That is in my opinion. 


986 Q. (By Mr. Politis) Can he ship this stuff by 
common carrier? A. Condition 7 of the license gov- 
erns this. 
Q. And what is that condition? A. Do you want me 
to paraphrase it or read it? 
Q. Oh, no, just paraphrase it. A. It says that all trans- 
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portation under the license shall be done under the regu- 
lations of the Interstate Commerce Commission, Coast 
Guard, Post Office, or other agencies having jurisdiction, 
and if no such agencies have jurisdiction, it shall be done 
as follows. And then the “as follows” is about three pages 
of information which is equivalent to the Interstate Com- 
merce Commission regulations. 

Q. Well, let me ask you a question, because I still don’t 
understand the answer. Is it possible for the Walker 
Trucking Company to transport any of these packages 
from the site on East Street to the vessel that eventually 
is going to take it out to sea by common carrier? A. Are 
you distinguishing between transport and ship? 

Q. Is there a distinction between shipping and trans- 
porting? I am not trying to confuse you. <A. I interpret 
a difference, yes, sir. 

Q. Well, let’s start all over again. When I say “ship- 

ping”, I am not talking about ships. I am not inter- 
987 ested in what happens once it gets on a sailing 

vessel and out to the ocean. I know that Mr. Thomas 
has to be there. I presume that he will have to be there 
during that operation. It is getting the stuff from the 
Walker site on East Street to this ship. Can this stuff be 
brought from New Britain to the ship that is going to take 
it out to sea by common carrier? A. If properly labelled 
and certified as a shipper, and transported by a common 
carrier, yes, sir, it could be. 

Q. Let’s assume that when Mr. Walker has a capacity 
load at his site, and decides that this is a good time to 
bring it out to sea, is it possible that he could take all this 
stuff onto a common carrier and ship it out to the spot 
where he eventually will put it onto a sailing vessel? 
A. You mean the Walker Trucking Company? 

Q. That’s right. I’m sorry. A. Under the regulations 
of the Interstate Commerce Commission, with the limita- 
tions imposed on quantities, truckloads, and so forth, yes, 
it could be done. 
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Q. So that while this stuff was being transported or 
transmitted through the City of New Britain or in the 
vicinity, there would be no supervisions such as Mr. Thomas 
would be able to avail the licensee of, in the event it was 

shipped on a private truck owned by the Walker 
988 Trucking Company? A. No radiation expert super- 

vision on the trucks or in the presence of the trucks, 
that’s right. 

Q. There would be no equipment, there would be rope 
there to rope off any areas in case of an accident, and 
that other stuff that I think Mr. Nussbaumer recited prior 
to you? <A. The Interstate Commerce Commisison does 
not require common carrier trucks to carry special equip- 
ment. They are all placarded. 


1022 Mr. Porrmis: I personally and sincerely feel—I 
don’t want to have this as evidence and it is not in- 
tended to be—. 

Preswrne Orricer: But it is an expression of views, and 
J think it will be important. 

Mr. Pourms:—that the most important problem that 
is present in this entire hearing was entirely ignored by 
the Atomic Energy Commission, in my opinion, and in 
the opinion, not only of these people here, but many people 
contacted me. I am speaking of professional men, ministers, 
priests, who have personally contacted me. 

It is the fact that they were all of the impression that 
the A. BE. C. had something to hide, and they stuck a little 
ad in the Federal Register. The New Britain Herald, 
which is an old established paper here, which has been 
in publication for a long time, was, I am sure, embarrassed 
to learn from a neighboring town that such a hearing was 

going to be conducted within two or three days. 
1023 That is the first information that the City of 

New Britain received, as far as this hearing is 
concerned. Now, I know that a letter was addressed to 
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the person that the Governor directed all these letters 
to be addressed to, and I presume the Board of Health 
got it. But aside from that, I think that I am correct in 
stating that nobody in New Britain received any notice. 

When this came to pass, the people became panicky. 
They are still panicky. I remember it was on a holiday 
weekend, as I recollect. It was Memorial Day. I was home, 
and they came to see me, and they were at a loss as to 
what to do. No attorney wanted to undertake the job. I 
think they talked to me two or three times before I would 
even talk to them. 

An Atomie Energy hearing—this June will be thirty 
years that I have been practicing law, and I was afraid 
to get involved in such a proceeding. At that point, they 
wanted to pay me. It wasn’t a question of not getting 
paid. So that I just didn’t want any part of it. So the 
problem would be to get an attorney to represent them 
even. They had problems of doing that. 

It wasn’t until the very last moment that they convinced 
me. They sent a couple of friends of mine around, who, 
on a friendship basis, asked me and I became involved, and 

then this thing went on. 
1024 Each time somebody from A. E. C. would say, 
“If you want any speakers, we will send them 
there.” Well, that meant that these people would have 
to get together and hire a hall, and it was a question of 
money again. It is the same thing with employing experts 
to come here. That was one of our big problems. 

So if, in my opinion, A. E. C. had some program such 
as I presume Mr. Hughes would head up—that is the 
reason why I wanted to put him on, to bring this to the 
attention of the A. E. C. I didn’t think it was material. 
Dr. Stonier informally indicated that he thought that was 
the only criticism he could make of A. E. C., the fact that 
they seemed to be, as far as the public was concerned, 
hiding something. 
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Why not come out and say, “This is what we have got. 
It is dangerous to a certain extent.” Admit certain things 
and say, “This is something we have to live with, within 
certain reasonable bounds.” 

Now, we have hearings such as this. These people, most 
of them I know personally, and most of them are reason- 
able people. One is a schoolteacher, for instance, who has 
a particular interest in this. They still feel sincerely that 
this hearing was not conducted fairly as far as the city 
of New Britain was concerned. They sincerely believe 

that. 
1025. Presmrne Orricer: You mean there has been some 
denial of opportunity to present their views? 

Mr. Pours: Oh, no, nothing involving the personnel 
here. They just thought that A. E. C. was big, that they 
were going to come in, that this was a family operation. 
Somebody applied for a license. One division of A. E. C. 
goes out and investigates, and they make a recommenda- 
tion to another division of A. E. C. Then counsel for 
A. E. C. just tries to substantiate the recommendation, and 
so on, and then it is heard. 

Now, that is a very bad impression for the public to 
have. And I disagree with it, and I want the record to 
show that. But you can’t convince anyone. 

Presminc Orricer: I think that is a very serious ques- 
tion in a hearing, of a preconceived position being de- 
termined. 

Mr. Porrms: That’s right. 

Presipinc Orricer: In a hearing, no party except the 
active litigants representing private interests should ex- 
press any position until the record is closed. I think the 
witness on the stand, if he has a recommendation, should 
state it. But I don’t think the position of the group should 
be determined before the proceedings start. I think you 
said something on June 3, 1959 to the same effect that 
you are expressing now. Who has the burden of proof, 
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and where do you fit into that picture, coming in, if 
1026 there has been a pre-determination? I think it is a 

very serious due process consideration. I think to 
that extent the Atomic Energy Commission, under its statu- 
tory setup, has a very complicated problem facing it. To 
that extent, the Administrative Procedure Act has been 
relied upon to provide fair and impartial hearings, where 
all persons who have a real interest can present their evi- 
dence and have it fairly considered. 

I think your suggestions about a very extensive infor- 
mational program in an area likely to be affected by a 
licensed operation of this kind should be given considera- 
tion. Strangely enough, it has probably been mentioned in 
this testimony, but trucks are going in interstate commerce 
carrying quantities of radioactivity far greater than this 
licensee will ever be permitted to have; and secondly, the 
New Britain Hospital, I don’t know what its limits are 
within its license, but it probably has in its confines today 
an accumulation of radioactivity greater than this licensee 
would ever have. 

There was a hearing about a year ago in Houston, Texas, 
where it was disclosed that the hospital in Houston, Texas, 
had quantities of radioactivity just tens of times greater 
than the particular storage licensee there was involved 
with. But the people didn’t know about it, and they felt 
that there wasn’t any danger if it was adequately handled. 

But somehow, when it gets to an open site con- 
1027 sideration, where people see a building, and people 

see vehicles moving in and out, they wonder. And 
wonder begins to leap to words. 

I think, to the extent that an informational program 
could be carried out, it is somehting that the Atomic 
Energy Commission might well consider, and I am sure 
your statement will be very interesting and important to 
them in that consideration. Would you like to say some- 
thing, Mr. McQuillan? 
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Mr. Pourris: Just one observation: For instance, there 
was an editorial that appeared in the local newspapar just 
recently. I understand that there was some violent dis- 
agreement as to the opinions in it. 

Mr. Kinestey: The accuracy of it. 

Mr. Pourris: The accuracy of it. That was in our news- 
paper. That is the only newspaper we have. That has 
created public opinion. I don’t know whether it is right 
or wrong. This only happened two or three days ago. If 
this information had been given to the New Britain Herald 
prior to this time, I am sure they have a proper staff, and 
I am sure they would try to elicit what, in their opinion, 
was the fairest treatment, and then do it. But they didn’t 
get any information along that line, obviously. 

Presiornc Orricer: You have this aspect, of course: 

When a case is pending, the informational service 
1028 of the Commission will not present evidence for or 

against the applicant. But the type of program might 
have been described, to show that there are thousands of 
barrels of these containers picked up every day throughout 
the United States, carried, stored and processed in one way 
or another. That kind of thing might have been very help- 
ful in their consideration, regardless of the particular facts 
involved. 

Were you going to say something, Mr. McQuillan? 

Mr. MqQuittan: I know that myself, and probably every 
participant in this has been enlightened a great deal in the 
last couple of days as to the activities of the Commission 
itself, the safeguards used and the methods that are used. 
I have mentioned to several people here that I personally 
felt Mr. Harris would never have had this problem had 
someone from the Commission come into New Britain prior 
to any action being taken—not just Mr. Harris, but any- 
body who made an application—and gone to the New 
Britain Herald and said, “This is the problem we have, 
this is the way we operate.” 
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We have had this problem in New Britain with rede- 
velopment, and many other things. If you hold back the 
information, everybody wants to know why. In New Britain, 

this got into politics. We have had an election here 
1029 in the last several months. In many areas this was 

an important issue. There were pamphlets out on, 
“Your life is going to be affected by atomic waste. Vote 
for so-and-so. He will protect you.” It was injected into 
every part of the city, in the political campaign. 

We tried to minimize it as much as possible, knowing 
that there would be a hearing. I know today many people 
have said, “What a waste of time, you and Politis and the 
rest have had in the last couple of days. Do you think you 
are going to have any effect on this hearing? That stuff 
was all decided a long time ago.” That feeling is present 
among the people. 

When our own Common Council here—I am speaking as 
a representative of the government—when ten of those 
aldermen felt strongly enough about it to get up and vote 
right down the line to pass an ordinance and put it on the 
record, which became quite an issue this afternoon, some- 
where along the line your agency, with all of its qualified 
personnel, both legal and scientific, has missed that one 
little point. If they had come in and laid some foundation, 
not given the pros and cons of this issue, but just as to the 
operations of your department as a whole, I think we would 
have saved ourselves an awful lot of difficulty. That is my 
only observation. 

Presiprnc Orricer: We certainly appreciate your 
1030 statement. I think it will be very interesting to the 
Atomic Energy Commission to have your views. It 

is very important to them. 
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1067 Application for Atomic Waste Disposal License 


Supplement to Form 313 


The Walker Trucking Company 
New Britain, Connecticut 
February 1958 


1068  Quazirications or CHartes A. PELLETIER, 
ASTRA, Inc. 


TRAINING 
Description: Location Duration 


cc ac RR 
. Sanitary Engineering Rensselaer Polytechnic 4 years 
Institute 


2. Radiological Physics U. of Rochester 1 year 


. On-the-job-training in Brookhaven National 10 weeks 
the following phases Laboratory 
of health physics 
a) Waste disposal 
b) Reactor operation 
c) Personnel monitoring 
d) Area monitoring 
e) Accelerator operation 
f) The use of isotopes in 

biology and medicine 
g) Critical assembly operation 


EXPERIENCE 


1. Health physics consultant to decontamination laundry 
(10 me license) 


2. Health physics consultant to uranium processing plant 
3. Health physics consultant to 1000 curie Co” installation 
Docketed April 21, 1958 
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TaBLe OF CoNTENTS 
Title 


. Experience and Training with Radioactivity 

. Instrumentation 

. Personnel Monitoring -. 

. Area Monitoring 

. Responsibility for Waste Material Handling 

. Facilities and Equipment 

. Packaging and Containers to be Supplied 
to the Customer 

. Containers for Disposal at Sea 

. Location of Disposal at Sea 
Transportation Facilities 

. Signs to be Posted in and Around Area 

. Responsibility for Radiation Protection of 
Personnel and Environment 

. Records 
Emergencies 


Raprotocica, HeattH Trarninc Course 
Comsustion ENGINEERING, Inc. 
Nuclear Division 


Windsor, Connecticut 
Monday, February 24, 1958 


Morning 


I. Outline Health Physics activities. 
a. Scope 
b. Purpose 
. Atomic and Nuclear Structure. 
a. Introduction 
b. Particles 
c. Contributions by Rutherford, Bohr, Sobredinger 
d. Nuclear disintegrations 
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e. Structure of the Nucleus 
f. Mass and Energy 
g. Binding Energy 


Film “A Is For Atom”, 15 minutes, (Atomic struc- 
ture, Nuclear fission, Peactime applications) 


Afternoon 


III. Radioactivity and Units 
a. Discovery 
b. Types 
ce. Nuclear Processes 
d. Radioactive Decay (Chart of the Nuclides) 


Film “Fundamentals of Radioactiivty”, 59 minutes 
1071 Wednesday, February 26, 1958 
Morning 


I. Contamination, Decontamination 
a. Types and Methods 
b. Control 


II. Waste Disposal 
Afternoon 


JII. Radiation Measurement 
a. Thyao 
b. Theory — calibration — practical application 
Friday, February 28, 1958 


Morning 


I. Sampson 
a. Theory — calibration — use 
Film “Primer on Monitoring”, 30 minutes 


Afternoon 


Il. Juno 
a. Theory — calibration — use 
Monday, March 3, 1958 
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Morning 


I. Smearing and Air Sampling (1 hour test) 
. Apparatus in Use 
b. Operation and Maintenance 
c. Interpretation and Calibration 
d. Practical Application 
e. Methods and Purpose 


1072 Monday, March 3, 1958 
Afternoon 
II. Biological Effects of Radiation 
a. Anatomy 
b. Acute and Chronic Exposures 


c. Maximum Permissible Calculations 
d. R.B.E. of Radiation 


Film “Atomic Biology for Medicine”, 1244 minutes 


Wednesday, March 5, 1958 
Morning 
I. Ventilation 
a. Hood Types 
b. Mass Air Supply 
ce. Velocity and Volume of Air 
d. Filter types, purpose, efficiency 
Afternoon 
II. Environmental Monitoring 
a. Fallout 
b. Air Sampling 
c. Soil, Water, and Vegetation 
d. Meteorology 


Film “Atomic Cities”, 1242 minutes 
Friday, March 7, 1958 


Morning 


J. Counting Procedures 
a. Instruments — Purpose 
b. Bkg. Geo. Plateau, Absorption 
ce. Practical Application 
Tour Counting Room 


Film “Practical Procedures of Measurement”, 48 
minutes 
1073 Friday, March 7, 1958 


‘ 


Afternoon 


II. Health Laboratory Procedures 
a. Urinalyses Methods 
b. Classification of Analyses 
ec. Medical Procedures 


Tour Health Laboratories 
Monday, March 10, 1958 


Morning 


I. Procedures for Handling Radioactive Material 
(1 hour test) 
a. Tolerance (External and Internal) 
b. Methods 
ce. Protective Time, Distance, Shielding 
da. Display and Demonstration of Protective Clothing 
and Apparatus 


Afternoon 


II. Radiological Fire Hazards 
a. Demonstrate Burning of Zirconium 
Wednesday, March 12, 1958 
Morning 


I. Fundamentals of Shielding 
a. Exercise — Practical Application 
b. Half Thickness 
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Afternoon 


Film “Practice of Radiological Safety”, 33 minutes 
TI. Criticality 
Tour Building No. 3 


1074 Friday, March 14, 1958 


Morning 


J. Emergency Procedures 
a. Spills of Rod Materials 
b, Accidents involving dusts, fumes, mists, vapors 
and gases 
ce. Injuries involving Radiation Hazard 


Afternoon 


IL. Receiving, Shipment and Transportation of Radio- 
active Materials 
Monday, March 17, 1958 


Morning 


I. Industrial Safety 
II. Legal Responsibilities (1 hour test) 


Afternoon 
Tour Critical Facilities, Prototype 


1075 J. ExperIeNcE AND TRAINING 
with RaDIoacrIvITY 


A. Previous ExPERIENCE 


Prior to the initiation of the waste disposal program 
herein described the supervisor (Mr. Harris) will have re- 
ceived training in the safe handling of radioactive material 
as described below (I, B). He has had three years of engi- 
neering education at the University of Connecticut. Initi- 
ally, the waste handling program will be performed under 
the supervision of our consultant in health physies (ASTRA, 
Inc.), until there is mutual satisfaction that the supervisor 
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is adequately aware of the hazards and is able to cope with 
them safely. 


B. TRaInine 


Mr. Harris’ training will cover a five-week period at 
Combustion Engineering, Inc., Windsor, Connecticut, and 
will include the following considerations: 


1. Basic Radiological Physics 


Formal training will be presented on the nature of the 
atom, principles of radioactivity including the nature of 
radiation (electromagnetic and corpuscular), radioactive 
decay and half life, as well as a quantitative discussion of 
natural radioactivity. Activity and dosage units will be 
discussed along with the biological effects of radiation. 
Hand-out and reference material will be given for 
study. 


1076 2. The Basic Principles of Radiation Protection 


The philosophy behind tolerance levels will be discussed, 
as well as the hazards involved with the various types of 
radiation. This presentation will include hazard identifi- 
cation, evaluation, and control methods. 


3. Instrumentation 


The principles of radiation detection will be presented 
formally, i.e. by studying various selected technical refer- 
ences and hand-outs, followed by discussion. This will in- 
clude the principles involved with Geiger Mueller, scintilla- 
tion, and ionization detectors. Throughout the entire train- 
ing period actual experience with monitoring, surveying, 
sampling and counting equipment will be accumulated. The 
limitations and capabilities of the various types of instru- 
ments will be discussed. 


4. Personnel and Area Monitoring Techniques 


On-the-job training associated with frequent discussions 
concerning personnel and area monitoring will be presented. 
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Actual air sampling and contamination surveys will be per- 
formed. The methods of personnel monitoring, including 
intelligent interpretation of results will be discussed. This 
will include film badge, dosimeter, and bioassay 
monitoring. 


1077 TU. InstRUMENTATION 
A. Rapration Detection EquipMENT 

1. Portable Geiger-Mueller Counter to detect gamma and 
beta contamination. 

9. Portable counter with thin window G. M. Tube for 
personnel monitoring. 


3. Juno portable alpha survey meter for measuring alpha 
contamination. 


4. CP-1 ionization chamber for measuring beta gamma 
dose rates. 


rc 


5. Counter and scaler for counting smears, and filter 
papers from air samples. 


6. Two calibration sources for calibrating sealer for 
alpha and beta, gamma radiations. 


7. Four self-reading pocket dosimeters and charger. 


B. Am Sampiinc EqurpMENT 
1. Staplex air sampler and associated filters. 
1078 JUL. Personne, Monrrorine 


All personnel entering the storage or processing area 
will be required to sign the guest book and wear a film 
badge. The number of the badge will be recorded next to 
his name in the guest book. When ascertained, the dosage 
reading will be recorded also. The original copy of the 
dosage reading will be permanently filed. 
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All employees working directly with the radioactive ma- 
terial (i.e. those working in the processing and storage area 
as well as barge operators and truck driver) shall wear film 
badges. Pocket dosimeters shall be worn by the above indi- 
viduals when survey instruments indicated that it is possible 
to receive during a short-time interval an appreciable frac- 
tion of their weekly maximum permissible dose of radiation. 
On the basis of dosimeter and film badge readings, no one 
will be allowed to exceed the tolerance level averaged over 
a 13-week period as stated in the Federal Register Title 
10-20, or any subsequent revision. 

Bioassays in the form of urinalyses will be performed 
routinely on a semi-annual basis. The urine samples will be 
analyzed for total activity initially. If significant activity 

is found specific analysis will be performed to indicate 
1079 amounts of specific isotopes present. The isotope 

tested for will be deduced from past exposure records 
and types of radiations found in the first analysis. 

Urinalysis will be performed whenever it is suspected 
that an individual has been overexposed. These samples 
will be tested for the isotope that caused the expected 
overexposure. 

All individuals employed to work in the waste disposal 
area will undergo a thorough medical examination prior 
to starting work. The examination shall include a differen- 
tial blood count and a urinalysis for radioactivity. This 
applies to individuals now employed by the Walker Truck- 
ing Company in capacities other than waste disposal. 

Records will be kept in accordance with Section 
XII. 


1080 TV. Area MonrTorIne 


A. Am SaMPLING 


To predict the frequency of air sampling with any degree 
of accuracy is quite difficult since the kinds, amounts, and 
physical conditions of the radioactivity will vary from time 
to time. 
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The instrumentation that will be on hand to evaluate the 
air contamination hazard is listed in Sections II—A and B. 

The concentrations of the various isotopes that will be 
allowed in the air will be in accordance with the Federal Reg- 
ister 10-20 or any subsequent revision. Air samples will be 
taken when handling any new isotopes or different form of 
same isotope handled previously. Records will be kept of 
the type of contamination, the method used in handling it 
and the resultant airborne contamination. Mine Safety 
Appliance ultra-air comfo type respirators will be worn un- 
til it is determined that the particular method used is safe, 
ie. produces no significant air contamination. 

Since the forms of waste will to a large degree be repeti- 
tive (i.e. the same waste from the same client) with experi- 
ence, the degree of precaution to be taken with each can be 

ascertained by the above method. 
1081 When enough experience concerning the actual 
hazards from the specific method of waste handling 
has been accumulated, it may be found that a local exhaust 
system is necessary. Provisions for its installation have 
been made. 

The air samples will be taken at the breathing zone of the 
individual when ascertaining the hazard of a particular 
operation. 

When the hazards have been properly evaluated and con- 
trolled, air samples will be taken daily in order to detect any 
accidental release to the atmosphere. 

Records will be kept in accordance with Section XIII. 


B. Am Sampurnc anp Countinc ProcEDURES 


1. All air samples will be taken with the “Staplex” air 
filter. 


2. Sufficient air will be drawn through the filter to insure 
good counting statistics. 
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3. Based on the assumption that the air is drawn through 
the filter uniformly, a known area will be cut from the larger 
filter paper. This area will be of such a size as to insure a 

geometry the same as the calibration source. 
1082 4a. The sample will be counted immediately for 
both alpha and beta radiation. By comparing these 
results with natural background counts taken previously 
in the same area, any gross air contamination can be de- 
tected. This method will be used when performing any new 
operation.® 

b. The sample will be allowed to decay overnight, in order 
that the radon and thoron plus their daughter products de- 
cay away, before counting again. 


5. When the disintegration rate has been determined 
from the known counter efficiency, it will be multiplied by 
the ratio of total filter area to area used in counting. This 
activity divided by the volume of air that passed through 
the filter will be taken as the air concentration. 


C. Contamination SuRVEYS 


The processing area shall be surveyed daily for contami- 
nation. This survey will be carried out with the portable 
beta, gamma and alpha survey instruments. 

Weekly contamination checks will be performed on the 

storage area using the same instruments as above. 
1083 Weekly smear surveys will be performed on the 
floors and working surfaces. 

All outgoing material such as clean drums or drums for 
sea disposal will be smeared for any loose contamination. 

Records will be kept as explained in Section XII. 


D. Protective Croruine anp Devices 


All employees working in the process and storage area 
will wear coveralls, gloves, head coverings, and special shoes. 


*The details regarding decay time and comparison with previous 
counts will be worked out in detail later and are not included in the 
application. 
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All official visitors (there are no other kind), shall wear 
lab coats and rubbers. If they do any actual work they shall 
dress accordingly (i.e. wear gloves, head coverings, or even 
coveralls, depending on the type of work they perform). 

No individual will be allowed to leave the process area 
wearing any of the above protective clothing. 

Upon leaving the area, employees will place their clothing 
in containers provided, take a shower, and don their street 
clothes. No person, who has been in the process area, will 
be allowed to leave the building without monitoring himself 
for contamination. 


1084 V. Responsipiuiry FOR WASTE 
MarertaL Hanpiine 


A. Transrer oF RESPONSIBILITY BETWEEN CUSTOMER AND THE 
Waker Truckinc Company (HEREINAFTER REFERRED TO 
as “Tur Company” 


1. When performing a pickup on customer’s premises, 


only after The Company’s representative has expressed in 
writing (see C-2-d) that he is satisfied with the contents and 
packaging of the radioactive material, will the radioactive 
waste become the responsibility of The Company. 


2. For radioactive material shipped by common carrier, 
The Company will accept responsibility when the material 
has arrived at a predetermined destination and after The 
Company’s representative has inspected and approved the 
packaging. Therefore, during shipping and prior to ap- 
proval by The Company’s representative, the waste will be 
the customer’s responsibility. 


B. Inprvipvau ReEsponsiBitTy 


1. It shall be the customer’s responsibility to furnish the 
following information on a label glued to the side of the 
container : 


a. The type of isotope(s) in the container. Whether the 
isotopes will be shipped separately or in combination will 


179 


depend on (1) the use the customer has for the iso- 
1085 tope (2) the relative hazard of the isotopes taking 

into consideration their biological effect, half life, 
chemical form, types of radiation, etc. For example, where 
the use makes it possible, Co™ and I'** will be packaged 
separately. 


b. The quantity of the isotope(s) in me 
ec. Principle material 


d. External radiation level mr/hour at the surface and 
meter 


e. Date of packaging 
2. It shall be The Company’s responsibility to: 


a. Provide the customer with appropriate containers and 
labels. This responsibility need not apply to customers ship- 
ping waste to The Company from long distances. Where 


necessary, advice and recommendations will be given by 
The Company to the customer relative to proper shipping 
practices. Where applicable The Company will provide 
containers. 


b. Inspect the container for external radiation levels and 
loose contamination. This will be done with the company’s 
portable survey equipment. 


c. Transport the container to The Company’s vehicle after 
the conditions for transfer of responsibility have been 
complied with in the estimation of The Company’s 
representative. 


1086 C. Responsipmity ror Recorps 


1. As stated in above (Section V-B-1) it shall be the 
responsibility of the customer to complete the label on the 
container. 
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2. It shall be the responsibility of The Company to per- 
manently record 
a, All the data on the label 
b. Time and date of pick up 


c. Results of survey for external radiation and contamina- 
tion survey 


d. The signatures of both the customer or his representa- 
tive and The Company’s representative. These signatures 
will indicate the transfer of responsibility for the radio- 
active waste. 


The original copy of the above records will be kept 
permanently by The Company. 


1087 VL. Facts anp EquipMENT 


A. EqurpMENT 


The following equipment will be used when processing 
and storing the radioactive waste: 


1. 1 eubic yard concrete mixer 
2. 1 baler for baling compressible wastes 
3. 1 two-ton fork lift 


4. Conerete blocks to serve as local shielding for proc- 
essing exclusively radioactive material 


5. 1twenty-ton truck crane to be used when loading barge 


6. Vacuum cleaner for decontamination purposes. It can 
be used to pick up both solid and liquid spills. 


7. 1 Balance to determine density of material in drum. 
B. Processtnc AREA 


A map of the location is shown in Figure VI-2 and a 
sketch of the processing and storage area in Figure VI-1. 


181 


The processing area, located as shown in Figure VI-1, 
will be enclosed with corrugated iron siding and roof. The 
floor will be of smooth, painted concrete. In this area the 
concrete will be mixed and poured, non-burnable material 
will be baled, and all other processing involved in the dis- 

posal program. 
1088 The only method of decontamination will be the 
vacuum cleaner indicated under list of equipment. No 
sweeping will be allowed in the area. 

Initially, at least, there is no local hood and exhaust sys- 
tem. If it should be found that a local exhaust is needed it 
will be installed. The vacuum cleaner with suitable attach- 
ments can be used to hold down contamination when charg- 
ing the incinerator, if it be found necessary. 


C. Storace AREA 


The storage area is divided into two sections: the 71’ x 30’ 
is enclosed with an 8-ft. high metal fence. In this area will 
be stored drums that present no external radiation hazard. 
About 500 drums can be stored in this area in a single layer. 
The 16’ x 15’ area will be used for storage of “hot” processed 
drums and any excessively radioactive material prior to 
processing. 

Neither section of the storage areas has a roof. It may 
be found necessary to cover the hot storage area due to 
excessive sky shine. All the drums stored in these areas 
will be metal with concrete enclosed and therefore no appar- 

ent fire hazard exists. 
1089 The concrete floor of the storage area is sloped 
toward the river for drainage purposes. The drain 
water shall be collected outside the area in a steel drum and 
handled as contaminated liquid waste. 

Signs are posted around the area as indicated in Sec- 

tion XI. 
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D. Frooprnc PropasBiLities 


Pertaining to flooding of the area: the elevation above 
mean sea level of the storage area platform is about 23 ft. 
From the United States Geological Survey Office in Hart- 
ford, Connecticut, the following flooding probabilities were 
obtained: 


Elevation 
(Above mean sea level) Probability 


15.5 feet 1 in 5 years 

17.5 feet 1 in 10 years 
20 feet 1 in 25 years 
22.5 feet 1 in 50 years 
25.5 feet 1 in 100 years 
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1092 VIL. PackaGiInc AND CONTAINERS TO BE 
Suprirep To THE CUSTOMER 


Shipping containers will be supplied to the customer by 
the Walker Trucking Company as follows: 


A. Liqgum WasTE 

1. No external radiation hazard present: Sole container 
will be 55-gallon, tight-head, bung-type steel drum 

2. External radiation in excess of 200 mr/hour at surface 
or 10 mr/hour at 1 meter 

a. Where three inches of concrete will reduce radiation 
to acceptable levels 


Inner container: 22 gallon steel drum 

Outer container: a 55-gallon drum lined with 3 inches of 
concrete on all surfaces 

b. For highly radioactive liquid 

(1) Inner containers: 5-gallon steel pails, 1-gallon steel 
pails, quart steel cans, pint steel cans 

(2) Outside container: Steel drums containing sufficient 
shielding in the form of concrete or lead to reduce external 

radiation to acceptable levels. 


1093 Owing to the uncertainties in handling require- 

ments for any future radioactive materials, the fol- 
lowing lead containers will be kept on hand for storing and 
transporting high and medium intensity materials. These 
containers are commercially available. 


1. Small amounts of material 

2 lead container — 1” thick walls and a storage well 174” 
in diameter and 444” deep 

2. For larger amounts 

a. 2 lead container — 644” x 444” diameter with 2” thick 
walls. It is alone capable of safely containing 1000 curies 
of I or 125 millicuries of Cobalt-60. It can also hold the 
above container and therefore add one inch of lead shielding. 

b. 2lead container — 34” lead shielding — 6” x 5” diameter 
B. Soum Waste 

1. Non-excessive External Radiation 


a. Combustible contaminated waste: The sole container 
will be 55-gallon open-head steel drums 
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b. Contaminated Metal Scrap: The sole container will be 
22-gallon open-head drums 


2. Excessive External Radiation 
a. Inner Container: Appropriate size metal con- 
tainer 
1094 ob. Outer Container: 55-gallon drum with sufficient 
concrete shielding to reduce external radiation to 
200 mr/hour at the surface and 10 mr/hour at one meter 


3. Labeling 
a. Figure VII-1 shows the label that will be glued to the 
exterior of the container when it is to be transported by the 
Walker Trucking Company’s Truck. 
1095 
LaBEL To BE GLUED To Exterior or WasTe ConTAINER 


asa 


RADIOACTIVE MATERIALS 
Lsotope(s) 


Quantity (mc) 
Principal Material 
External Radiation 
Level 
mr/hr @ ft. 


Date of Packing 
The Walker Trucking Company 


Brownstone Avenue 
Portland, Connecticut 
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1096 
, VIIr. CONTAINERS FOR DISPOSAL AT SEA 


; Me COMPRESSIBLE SOLID WASTE THAT CANNOT BE BURNED WILL BE 
BALED AND PACKAGED FOR SEA DISPOSAL AS SHOWN IN FIGURE VIII~l 
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1097 
C. CONTAMINATED METAL AND WATER 


Homogeneous mixture containing 
‘hot" water and contaminated 
metal and concrete 


55 gallon steel drum 


55 gallon steel drum 


low level liquid 


poured concrete for weight 
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1098 E. Higary Ranioactive Waste 
®. HIGHLY RADIOACTIVE WASTE 


55 gallon steel drum 


lead shielding 


poured concrete 


For waste of unusual size or shape a reinforced concrete 
box will be constructed as shown below. The size of the con- 


tainer will depend on the particular waste. However, the 
minimum dimensions are shown in Figure VIII-6. The bot- 
tom and sides will be formed, the material then placed in it 
and the voids filled with concrete. Should the waste be of 
such nature that voids are present, a pipe crimped at the 
inner end will be inserted to equalize the pressure. 


steel wire mesh 
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1099 G. LasetmG 


The following information shall be painted on the exterior 
of the container to be disposed of at sea. 


1. The Walker Trucking Company 
2. Date of disposal at sea 


3. Most hazardous isotope and approximate quantity 
(me) 


4. Total quantity of radioactive material (me) 
. Principle material 


. Dose Rate (mr/hr) at surface and at one meter 


5 
6. 
7. Standard radiation sign (Stencil) 
8 


 Caution—Radioactive Materials (with red paint). 
1100 IX. Location or Disposa AREA 


The material will be taken down river and out to sea to a 
point approximately 100 miles due east of Montauk Point, 
Long Island at 39° 31° N latitude, 72° W longitude. This 
point is beyond the continental shelf, and the depth is over 
1,000 fathoms. 


1101 X. Transportation Factiities 
A. 


The vehicle used to collect the waste containers and supply 
clean ones will be a closed truck with floor space for about 
thirty 55-gallon drums. The Walker Trucking Company 
owns this truck outright. 

It will bear three signs (two sides, and rear of truck), 
each about 14 ft. by 2 ft. as shown below (Figure X-1). 


CAUTION 


OL 


PIGURE X~1 
1102 B. 


The vessel used to dump materials will be leased. 
Negotiations are presently being carried out with a firm to 
obtain a self-propelled bottom dumping barge with a capac- 
ity of at least 1,000 drums. Since it will be well over a year 
before enough material is accumulated, at best only tentative 
arrangements can be made at the present time. By stacking 
double the drums ready for shipment, a two-years’ supply 
can be stored at the expected rate of accumulation. 


C. 


To insure that no contamination exists on either the truck 
or barge after use, both an instrument and smear survey 
will be conducted following each trip. Should loose contam- 
ination be found, the surfaces will be vacuumed and/or dry 
mopped until surface is free of loose contamination. 
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1103 
XI. SIGNS TO BE POSTED IN AND AROUND AREA 
A. OUTSIDE 
1. On Fence Enclos Restricted Area 
The sign shown in Figure Xl-1 shall be posted as shown 


by ($1) in Figure 
VIei. 


In case of 
emergency call 
FIGURE XI-1 


2. process Build * 


be sign shown in Figure XI-2 shall be located to the left of | 


loading door and at exit of storage area as shown by (S2) in 


Figure yI-l. 1s ¥ 


CAUTION 
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1104 
‘3, On Concrete Wall of Storage Ares 
“he sign shown in Figure XI-3 shall be posted on concrete wall 
‘as shown by S3 on Figur, ——_1* ———»y. 
Nach RADIATION AREA 


| Bey 
is 


DO NOT LOITER 


FIGURE XI-3 
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1105 2. Storage Area 


The sign shown in Figure XI-3 will be posted as 
shown by $3 in Figure VI-1 with the word “loiter” changed 
to “enter”. 


3. 


Extra signs as shown in Figures XI-3 and XI-4 will be 
kept on hand and be placed around accidentally contami- 
nated areas and when excessive external radiation is present 
in a particular area. 


1106 XII. Resronssrirry ror RapiaTion 
Protection oF PERSONNEL AND ENVIRONMENT 


A. InprvipvaL 
It shall be the responsibility of the individual to: 


1. Avoid all unnecessary exposure of himself and others 
who may be working with him. 


2. Wear Film Badge at all times when working in proc- 
essing and storage area. Wear pocket dosimeter when radia- 
tion surveys indicate a radiation level in excess of 3 mr per 
hour. Normally the individual shall not allow himself more 
than 100 mr per week as read on his pocket dosimeter. Un- 
der no circumstances will the individual allow himself more 
than one rem of external radiation during a thirteen week 
period. For this purpose the higher reading from either the 
film badge or the dosimeter will be used. This allows 250 
mrem for internal exposure during this 13-week period. 


3. Present to his supervisor (in this case Mr. Harris) the 
results of his dosimeter readings so that they may be en- 
tered on his personal exposure record. 


4. Wear the appropriate protective clothing and respira- 
tor (when needed) and to see that no potentially contami- 
nated protective clothing leaves the processing and storage 
area. 
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1107 5. Take shower and monitor self before leaving 
restricted area. 
6. Not eat or smoke in the processing area. (Smoking will 
be allowed in the storage area.) 


B. Supervisor 


It shall be the responsibility of the supervisor to: 


1. See that individual responsibility as previously men- 
tioned is discharged. These individual responsibilities apply 
to the supervisor also. 


2. Complete or have completed all records as stated in 
Section XTII. 


3. Perform or have performed any radiation survey that 
is thought necessary. 


4. Evaluate or have evaluated all radiation hazards inci- 
dent to waste disposal work. 


5. See that restricted area is kept off limits to unauthor- 
ized persons and see that loading door, door to office and 
outer gate are locked when no one is present in area. 


6. Contact health physics consultant whenever the need 
arises. 


1108 C. Heatra Puysics Consutrant 


It shall be the responsibility of the health physics 
consultant to: 


1. Insure that all the individual and supervisory respon- 
sibilities are being discharged properly. 


2. Initially supervise the waste disposal operation until 
the supervisor (Mr. Harris) and the consultant are mutual- 
ly satisfied that the operation will be carried out safely 
without such direct supervision. 
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3. Thereafter visit monthly in order to observe and com- 
ment on the operation. During these visits the consultant 
will review existing procedures, exposure and disposal rec- 
ords to determine that safety of personnel and environment 
are being insured. The frequency of these visits shall be 
reduced when it is deemed wise by the consultant and Mr. 
Harris. 

4. Be available to advise the supervisor relative to unique 
health physics problems when it is deemed necessary by 
the supervisor or the consultant. 


1109 XIII. Recorps 


The original copy of records on the following subjects will 
be kept permanently at the office of The Walker Trucking 
Company’s waste disposal facility in Portland, Connecticut. 


A. Guest Book 
The Guest Book shall contain the following information: 
1. Signature of individual 
2. Reason for visiting 
3. Date of visit 
4. Number of issued film badge 
B. Personne, Monrrorinc REsv.tTs 


For each employee and official visitor a record of film 
badge readings, pocket dosimeter readings, bioassay results. 
Each person shall have a separate record sheet as shown 
on Page —. 


C. Area Monrroninc ResoLts 


Results of each radiation and contamination survey per- 
formed. The actual data sheets are shown on Pages —. 
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1110 D. Maree Recerven rrom Hace Cusmo....EB 
The following items will be entered in a bound log book. 

Boorum and Pease Book #23-150 10R will be used for this 
purpose. 

. The number of containers received from each customer 

. Date 

. Type of isotope(s) and quantity 

. Most hazardous isotope and quantity 


. Principal material 


. External radiation level 


E. Marerrt ror Frvat DisposaL 

The following items shall be logged in a similar log book 
as above. 

1. Total activity in package 

2. Most hazardous isotope and quantity 

3. Principal materials contained 

4, Radiation level at surface and at one meter from 
package 


5. Results of removable contamination survey. To be 
indicated by “+” or “—”. The package will not be allowed 
to leave premises until results are “-+”. 


1111 F. Disposan or Materran 


1. When a sufficient number of containers have been ac- 
cumulated for final disposal at sea, the location, depth, and 
date of dumping will be logged at the end of the above list 
(E-1-5). 


2. A true copy of the ships’ logged will be permanently 
affixed to the bound log book. 


199 


CONTAMINATION SURVEY DATA SHEET 


Date 
“Background Count (B.C.) a 
Counter Efficiency 


ee errable 
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RADIATION SURVEY 


Date 


: Jnstrument Used 


Signature 
XIV. Emercencies 


The only foreseeable emergency that might arise during 
pickup would be losing all or part of a drum’s contents as 
the result of dropping or otherwise severely jarring the 
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drum. The containers are designed to withstand most jolts. 
The tight-head, bung-type drum has proven itself to with- 
stand most shocks in their more conventional use. The 
open-end drums with a nut and bolt lock have also proven 
themselves as a result of past industrial uses. 

There is also the possibility of small-volume leakage of 
liquid waste through imperfect bung gaskets. Spare gas- 
kets will be carried in the truck should such an event occur. 

To pick up spilled radioactive material either solid or 
liquid resulting from accidents during the pickup, as well 
as transportation and unloading, the following equipment 
will be carried on the truck: 

1. A vacuum cleaner which utilizes a 55-gallon drum for 
its receptacle. (When no other power source is available 
a commercially available converter will be used to derive 
power from the truck battery.) 

2. Two clean, 55-gallon open-head drums, one empty and 
one filled with clean rags. 

3. Four self-supporting signs, displaying the magenta on 
yellow standard radiation symbol and the words RADIO- 
ACTIVE MATERIALS—STAY AWAY, and 50-foot coil 
of rope for securing the area against unauthorized 

entry. 


1116 4. Two portable survey instruments, one capable 
of detecting alpha contamination and the other beta, 


gamma, 
B. Transportation 


In the case of any emergency that might occur during 
transportation, the local or state police will be called to 
insure that unauthorized persons are not allowed in the area 
where there is a possibility of radioactive contamination. 

The equipment for decontamination as stated above will 
be used to clean up the area. This area will not be left 
unguarded until all the contamination has been removed. 
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C. Processinc anp STORAGE 


It is believed that all foreseeable emergencies have been 
adequately planned for in the facility design. 
D. Disposan at SEA 

The drums will be transferred directly from the site to 
the barge. Should a drum be accidentally dropped into the 
river, it will be immediately searched for and secured in 
its rightful place. 

The decontamination equipment mentioned above will be 
carried on the barge during sea burial. 


1117 Docket No. 27-5 


June 13, 1958 


Honorable Abraham A. Ribicoff 
Governor of Connecticut 
Hartford, Connecticut 


Dear Governor Ribicoff: 


Attached is a notice which has been submitted to the 
Federal Register for filing and publication. 

This notice concerns the receipt of an application from 
the Walker Trucking Company, New Britain, Connecticut, 
to provide a radioactive waste disposal service. 

You will be notified when further action is taken on 
this application. 

Sincerely yours, 
H. L. Price 
Director 
Division of Licensing and Regulation 
Attachment: 
As stated above 


Ce w/ encl.: 
Dr. Stanley H. Osborn, Commissioner of Health 
Dr. Joseph J. Stapor, Director, Bur. of Industrial Hygiene 
Mr. Renato E. Ricciuti, Commissioner, Dept. of Labor 
Mr. Henry M. Marx, Coordinator, Office of 
Atomic Development Activities 
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1118 STATE OF CONNECTICUT 
STATE DEPARTMENT OF HEALTH 
STATE OFFICE BUILDING * HARTFORD 15, CONNECTICUT 


June 17, 1958 
Mr. H. L. Price, Director 
Division of Licensing and Regulation 
United States Atomic Energy Commission 
Washington 25, D. C. 


Dear Mr. Price: 


We have received your notification about receipt of an 
application from the Walker Trucking Company of New 
Britain to provide a radioactive waste disposal service, and 
appreciate receiving such information from you, as well 
as the opportunity to comment. 

In connection with this application, we have the follow- 
ing questionable points in mind in connection with the 
operation of such service and hope these points are being 


given consideration by the Atomic Energy Commission in 
connection with the application. If such application is 
granted by the Atomic Energy Commission, the state de- 
partment of health would subsequently have before it con- 
sideration of compliance with our state law and regulations. 


1. The applicant has taken a short course at the Com- 
bustion Engineering Company plant in Windsor to get 
some basic data on radiation, but cannot be considered 
as well qualified in the field. He is apparently proposing 
to engage the services of a consultant, although we under- 
stand the consultant with whom he is talking is now work- 
ing for a concern which expects to move out of Connecticut. 
Whether this man is going to leave the state, we don’t 
know. If so, he would have to arrange for some other con- 
sultant service. We have no knowledge as to how often 
he expects to secure consultant service, nor on what terms 
this is to be provided. 
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2. It is our understanding that the applicant owns no 
property in Portland, where he proposes to store radio- 
active wastes prior to transportation for disposal. Ac- 
cording to our last reports he is planning to rent a very 
small piece of property close to a populated area in the 
town of Portland. We understand he has made application 
for a zoning permit in the town, but do not know whether 

he has received it. 


1119 3. He owns no facilities for taking the radioactive 

wastes out to sea. This department has no facilities 
for supervising disposal of such wastes at sea, so that the 
responsibility for such disposal would appear to lie with 
your commission or some other federal agency if approval 
is granted. The applicant proposes to rent a barge for 
transporting wastes and it is our understanding that this 
would be done down the Connecticut River, which is close 
to his proposed location. If this is so, we do not know 
what provisions he has made for securing a barge when he 


wants it, nor what he proposes to do if the river is frozen. 
Apparently the proposed location for final disposal at sea 
is far south of the limits of Connecticut, in the Atlantic 
Ocean. 

We assume that such points as we have raised will be 
given consideration by your commission. 


Sincerely yours, 


/s/ Wasren J. Scott 
Chief, 
Sanitary Engineering Service 
WJS:BS 
ee: Mr. Henry M. Marx 
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1120 July 9, 1958 


Mr. Warren J. Scott, Chief 
Sanitary Engineering Service 
State of Connecticut 

State Department of Health 
Hartford 15, Connecticut 


Dear Mr. Scott: 


The following is in answer to your letter of June 17 
concerning an application from the Walker Trucking Com- 
pany to provide a radioactive waste disposal service. 

We shall discuss the points mentioned in your letter in 
the order presented. 


(1) The license to the Walker Trucking Company when 
issued will specify as a condition of the license that the 
services of the particular consultant designated must be 
available during the term of the license. If the services 
of this consultant should become unavailable at any time, 


the licensee must obtain another qualified consultant and 
have the license amended accordingly. 


(2) The location of the Walker Trucking Company’s pro- 
posed disposal operation will be thoroughly evaluated to 
determine that the operations can be carried on at this 
location in accordance with the Commission’s regulations. 


(3) The procedures submitted by Walker Trucking Com- 
pany for transportation and disposal of the waste will be 
carefully reviewed. The adequacy of the storage facilities 
also will be considered in terms of storage of packaged 
waste prior to final disposal. 

As you know, prior to issuance, all proposed licenses for 
commercial waste disposal are published in the Federal 
Register with a statement of the considerations on which 
the license review was based. If there are no requests for 

a formal hearing within 15 days after the proposed 
1121 license is published, it is issued. Your office will re- 
ceive notification when the proposed license for 
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Walker Trucking Company is published as well as a copy 
of the proposed license and a statement of the considera- 
tions. We appreciate your interest and comments. If 
further explanation is desired or if further questions 
arise, please feel free to contact us. 


Yours very traly, 


G. W. Morsay, Chief 
State and Interagency Branch 
Division of Licensing & Regulation 


1122 Aug. 20, 1958 


Honorable Abraham A. Ribicoff 
Governor of Connecticut 
Hartford, Connecticut 


Dear Governor Ribicoff: 


Attached is a notice which has been submitted to the 
Federal Register for filing and publication. 


This concerns the proposed issuance of a byproduct 
and source material license to The Walker Trucking 
Company. 

You will be notified when final action is taken on this 
application for a license. 


Sincerely yours, 


H. L. Price 
Acting Director 
Division of Licensing and Regulation 
Attachment: 
As stated above 


CC w/encl.: 
Dr. Stanley H. Osborn, State Dept. of Health, Hartford 
Dr. Joseph J. Stapor, State Dept. of Health, Hartford 
Mr. Renato E. Ricciuti, Dept. of Labor, Hartford 
Mr. Henry M. Marx, Coordinator, Atomic Dev. Activities, 
Greenwich 


207 


UNITED STATES OF AMERICA 
ATOMIC ENEEGY COMMISSION 


In the Matter of 
WALKER TRUCKING COMPANY 


Docket No. 27-5 
Notice of Resumed Hearing 


On June 3, 1959, a recess was extended in the above 
entitled matter until June 24, 1959, in order to permit cer- 
tain intervenors to procure technical assistance in aid of 
preparation for cross examination of witnesses and for 
presentation of direct competent evidence. On June 11, 
1959, the intervenors alleged that they could not be ready 
by June 24, 1959, and requested a 60 day postponement 
of the resumed hearings. This request was granted. En- 
deavors have been made periodically since August 1959 
to select a date for the early resumption of hearings and 
the intervenors first reported that Saturday, October 10, 
1959, was the only date that their technical assistant was 
available. This date was in conflict with other schedules. 
Further inquires of the intervenors have resulted in the 
indication given on December 8, 1959, that they expect to 
be ready after January 11, 1960. 


TAKE NOTICE that a resumed and contemplated final 
session for this proceeding to include all cross examination 
of witnesses, and for such direct evidence as intervenors 
may desired to adduce, will be convened on February 9, 
1960, at 10:00 am. in the Common Pleas Courtroom, 111 
Franklin Square, New Britain, Connecticut. 


Samuel W. Jensch 
Presiding Officer 
Issued: 
December 17, 1959 
Germantown, Maryland 
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1300 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


December 8, 1959 


Samuel W. Jensch, Presiding Officer 

U.S. Atomic Energy Commission 

Washington 25, D.C. 

Re: Walker Trucking Company, Docket No. 27-5 


Dear Sir: 


I regret the delay in answering your letter of November 
23, 1959. The reason was that I am unable to obtain any 
experts for the days made available in your letter. I would 
like to suggest a day subsequent to the week of January 11, 
1960, and I am quite certain I will be able to go forward 
at that time. 

Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 


By Algert F. Politis 


oc: John F. Downes, Esq., Attorney for Walker 
Hon. Joseph F. Morelli, Mayor of New Britain 
Gerald Charnoff, Esq. Counsel for AEC Staff 
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1302 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


November 19, 1959 


Samuel W. Jensch, Presiding Officer 

U.S. Atomic Energy Commission 

Washington, 25, D. C. 

Re: Walker Trucking Company, Docket No. 27-5 
Dear Sir: 


In reply to your letter of November 16, 1959, this is to 
advise that I am contacting my experts and will inform 
you within a week the dates that they are available. 


Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 
AFP:0 


ce: John F. Downes, Esq., Attorney for Walker 
Hon. Joseph F. Morelli 
Gerald Charnoft, Esq., Counsel for AEC Staff 


1304 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


October 9, 1959 
Samuel W. Jensch, Presiding Officer 
U.S. Atomic Energy Commission 
Washington, 25, D. C. 
Re: Walker Trucking Company, Docket No. 27-5 


Dear Sir: 


Receipt is acknowledged of your letter of October 7, 
1959. Obviously there is some misunderstanding as to the 
availability of the expert that I had hoped to use for the 
October 10th hearing that I requested. This expert resides 
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on the West Coast and was to be in New York on that week- 
end, and that was the reason why he would have been avail- 
able for that date. I did not have any appointment to see 
him on October 10th, as I had advised him that there would 
not be a hearing. 

At the present time I do not know where I can contact 
him in New York, and therefore could not give you any 
information as to his availability until I hear from him at 
a later date. This, I presume, will be some time next week 
after he returns to the West Coast and communicates with 
me as per my request. My only understanding at the pres- 
ent time is that he will not be available in November or 
December. Consequently I am now making other efforts 
to see whether another expert would be available on the 
dates you suggested in your letter. I will forward this 
information to you immediately upon receipt of the same. 
Thank you for your courtesy in this matter. 


Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 


AFP:0 

ee: Herzel H. E. Plaine, Esq. 
John F. Downes, Esq. 
Hon. Joseph F. Morelli 
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1306 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


October 5, 1959 
Samuel W. Jensch, Presiding Officer 
Atomic Energy Commission 
Washington, 25, D.C. 
Re: Walker Trucking Company 
Docket No. 27-5 


Dear Sir: 


I have been unable to contact my expert due to the fact 
that presently he is in transit and cannot be reached. It is 
my understanding he will not be available in December. 
However, inasmuch as you indicate a day must be set at 
this time, I would suggest the latest date possible, so that 
may initiate other efforts to contact an expert. 


Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 
AFP:0 
ec: Herzel H. E. Plaine, Esq. 
John F. Downes, Esq. 
Hon. Joseph F. Morelli 


1309 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


September 21, 1959 


Samuel W. Jensch, Presiding Officer 

U.S. Atomic Energy Commission 
Washington, 25, D. C. 

Re: Walker Trucking Company—Docket 27-5 


Dear Sir: 


Thank you for your letter of September 14, 1959. I have 
attempted to contact my expert to see what, if any, dates 
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would be satisfactory. To date I have been unable to get 
a verification, the reason for same being that this particular 
expert is from the west coast and he was going to be in the 
east for the October 10th date. I understand he will be 
available some time in November, and I wonder if you 
could hold the date in abeyance for one week, at which time 
I will notify you as to our position in the matter. 


I believe if the case were set down on some Tuesday, we 
could easily finish it in two or three days. 


Thank you for your courtesy in this matter. 
Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 
AFP:0 
ec: Herzel H. E. Plaine, Esq. 
Litigation Counsel 
U.S. Atomic Energy Commission 
Washington, 25, D. C. 
John F. Downes, Esq. 
Hon. Joseph F. Morelli 


1313 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


September 8, 1959 
Samuel W. Jensch 
Presiding Officer 
Atomic Energy Commission 
Washington, 25, D. C. 


Dear Sir: 


I thought that it might be advisable to inform you of 
the fact that during the summer the Common Council of 
the City of New Britain passed an ordinance forbidding 
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the storage of atomic waste materials. At the present time 
this ordinance is being challenged in the courts of the 
State of Connecticut. In view of the fact that the present 
statutes of the City of New Britain make it illegal to store 
any atomic waste, the hearing by the AEC might be a waste 
of time and effort and purely academic at the present time. 


I would therefore suggest that the hearing perhaps be 
postponed indefinitely until the courts of the State of Con- 
necticut can determine the legality of the present ordinance. 


Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 
AFP:0 
ec: Herzel H. E. Plaine, Esq. 
Litigation Counsel 
U.S. Atomic Energy Commission 
Washington, 25, D. C. 
John F. Downes, Esq. 
272 Main St. 
New Britain, Conn. 
Honorable Joseph F’. Morelli 
Mayor, City of New Britain 
City Hall 
New Britain, Conn. 
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1314 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


September 3, 1959 
Atomic Energy Commission 
Washington, D.C. (25) 
Attention: Samuel W. Jensch 
Hearing Examiner 
Re: Walker Trucking Company—Docket 27-5 


Gentlemen: 


In the above entitled matter, it is requested that it be 
assigned for hearing in New Britain, Connecticut, so that 
the hearing dates would include October 10, 1959, the 
reason for same being that our expert is only available 
on that date. 

Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 


Attorneys for Intervening Objectors 

AFP:0 
ec: Herzel H. E. Plaine, Esq. 

Attorney for the Atomic Energy Commission 

Washington 25, D. C. 

Hon. Joseph F. Morelli 

Mayor, City of New Britain 

City Hall, New Britain, Conn. 

John F. Downes, esq. 

272 Main St. 

New Britain, Conn. 

Attorney for The Walker Trucking Company 
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UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


In the Matter of 
WALKER TRUCKING COMPANY 


Docket No. 27-5 
Order Postponing Hearing 


On June 11, 1959, attorneys representing several inter- 
venors filed a request seeking a 60 day delay in the recon- 
vening of the further hearing presently scheduled for June 
24, 1959. This request was similar to that made orally at 
the hearing on June 3rd with the addition, however, that 
the filed request contains the positive assurance, which 
was unavailable on June 3rd, that the intervenors will 
procure expert and technical assistance, and that time is 
needed for preparation by such assistants. In addition, the 
intervenors alleged in effect that the data sought by them 


may assist in their understanding of the nuclear waste dis- 
posal problems involved in the proceeding. 


The Presiding Officer provided copies of this request for 
delay in the hearing for other participants in the hearing. 
Walker Trucking Company objected to the request. 


The Presiding Officer finds: 


1. Good cause has been shown for a delay of at least 60 
days in the reconvening of the hearing in this proceeding, 
and that the hearing presently scheduled for June 24 should 
be postponed. 


9. In view of the indefinite representation of the time 
of readiness to proceed in this case, provision should be 
made for a report by the intervenors when their prepara- 
tion is complete so that both cross examination and presen- 
tation of any direct case can proceed expeditiously without 
further recesses in hearings. 
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1330 The Presiding Officer orders: 


A. The hearing scheduled for June 24, 1959 is post- 
poned to a date later to be designated, upon 15 days notice 
to all participants, but in any event not before September 
1, 1959. 


B. In order to avoid a protracted hearing that might 
result from incomplete preparation, intervening objectors 
who have requested the delay in this proceeding are di- 
rected to report by September 1, 1959 to the Presiding Offi- 
cer concerning their preparation and readiness to proceed 
with both cross examination and presentation of any direct 
case desired by them. 


C. A date for reconvening and resumption of the hearing 
will be issued after September 1, 1959. 


Samuel W. Jensch 
Presiding Officer 
Issued: 
June 16, 1959 
Germantown, Maryland 


1356 
Notice of Hearing on Application for an Amendment to 
Byproduct Material License No. 6-3627-1 


Pursuant to the Atomic Energy Act of 1954, as amended, 
and the regulations in Part 2, 10 CFR, ‘‘Rules of Prac- 
tice,’? notice is hereby given that a hearing will be held to 
consider the issuance of an amendment to License No. 
6-3627-1 which would authorize the Walker Trucking Com- 
pany (applicant) to package and store byproduct and 
source material waste at an additional site which is in New 
Britain, Connecticut as requested in its application dated 
April 2, 1959 and supplemented April 23, 1959. The hearing 
will commence at 10 AM on Wednesday, June 3, 1959 and 
will be held in the Civil Service Boom, Qnd floor of the 
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U.S. Post Office, 140 West Main Street, New Britain, Con- 
necticut. The application for license amendment is avail- 
able for public inspection in the AEC’s Public Document 
Room, 1717 H Street, N. W., Washington, D. C. 

The issue to be considered at the hearing is whether or 
not the applicant’s proposed site in New Britain is ade- 
quate to protect health and minimize danger to life or 

property. 
1357 Petitions for leave to intervene must be received 

in the Office of the Secretary, Atomic Energy Com- 
mission, Germantown, Maryland, or in the AEC Public 
Document Room, 1717 H Street, N.W., Washington, D. C., 
not later than May 29, 1959 or in the event of a postpone- 
ment of the hearing date specified above at such time as 
the Presiding Officer may provide upon application of the 
petitioner. 

Answer to this notice shall be filed by The Walker Truck- 
ing Company pursuant to Section 2.736 of the Rules of 
Practice on or before May 25, 1959. In the absence of good 
cause shown to the contrary, the AEC staff proposes to 
recommend at the hearing that the AEC issue Amendment 
No. 1 to License No. 6-3627-1 substantially in the form an- 
nexed as Annex ‘‘A.”’ There is also set forth below in the 
form annexed as Annex ‘‘B’? a memorandum submitted by 
the Division of Licensing and Regulation which sum- 
marizes the principle factors considered in reviewing the 
application for the license amendment. 

Papers required to be filed with the AEC in this pro- 
ceeding shall be filed by mailing to the Secretary, Atomic 
Energy Commission, Washington 25, D. C., or may be filed 
in person at the Office of the Secretary, Atomic Energy 
Commission, Germantown, Maryland, or at the AEC Public 
Document Room, 1717 H Street, N.W., Washington, D. C. 

Pending further order of the Presiding Officer, 
1358 parties shall file five copies of each such paper with 

the AEC and where service of papers is required on 
other parties shall serve three copies of each. 
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The Commission designated Samuel W. Jensch, Esq., as 
the Presiding Officer to conduct the hearing and to render 
a decision pursuant to Section 2.751(a) of the Commis- 
sion’s ‘‘Rules of Practice.”’ 


For the Atomic Energy Commission 
R. L. Kirk 

for H. L. Price, Director 

Division of Licensing and Regulation 


Dated at Germantown, Maryland 
This 15th day of May, 1959. 


1359 ANNEX ‘‘a’’ 
SOURCE AND BYPRODUCT MATERIAL LICENSE 
THE WALKER TRUCKING COMPANY 
Docket No. 27-5 


License No. 6-3627-1 
(C61) 
Amendment No. 1 


In accordance with application dated April 2, 1959 and 
supplemented April 23, 1959, License No. 6-3627-1 is 
amended to change Condition 8 to read as follows: 


“8 The licensee shall package and store byproduct and 
source material for sea disposal at the facility located 
on Brownstone Avenue, Portland, Connecticut and the 
facility located at 1283-1285 East Street, New Britain, 
Connecticut.’’ 


This amendment shall be effective on the date issued. 
For the Atomic Energy Commission 


219 
1349 Order Granting Intervention 


On May 27, 1959, Joseph F. Morelli, Mayor of the City 
of New Britain, Connecticut, (Petitioner) filed a statement 
in the form of a petition for leave to intervene in the above 
entitled matter and alleged the interest of himself and 
other persons in the City in the consideration of whether 
or not the proposed site in New Britain sought to be utilized 
by the Walker Trucking Company in connection with its 
proposed nuclear waste disposal service is adequate to 
protect health and minimize danger to life or property. 


The Presiding Officer finds: 
1. This hearing is scheduled to be convened in the City 
of New Britain, Connecticut on June 3, 1959, and time does 


not permit answers to this petition within the period pre- 
scribed by the Rules of Practice of the Commission. 


9. Petitioner has alleged an interest on behalf of the 
municipality of the City of New Britain and as a repre- 


sentative of such public body is prima facie entitled to par- 
ticipation in this proceeding as a party. 


The Presiding Officer Orders: 


A. Petitioner is hereby permitted to intervene in this 
proceeding in order to assert the interest alleged in his 
petition, and to become a party to this proceeding on behalf 

of himself and the City of New Britain, Connecticut. 
1350 B. Other parties to this proceeding may assert the 

injury or prejudice, if any, sustained by them by 
reason of their inability to answer the foregoing described 
petition within the limited time available before this hear- 
ing is scheduled to convene by order of the Commission, 
and if any substantial basis is asserted, reconsideration 
will be given to this order. 

Samuel W. Jensch 
Hearing Examiner 

Dated: 
May 28, 1959 
Germantown, Maryland 
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May 15, 1959 
1354 Honorable Abraham A. Ribicoff 
Governor of Connecticut 
Hartford, Connecticut 


Dear Governor Ribicoff : 


This is to inform you that the Commission will hold a 
hearing on an application from The Walker Trucking 
Company, New Britain, Connecticut, to amend their exist- 
ing AEC byproduct and source material license to authorize 
the use of a site in New Britain, Connecticut, ih addition to 
the one currently licensed in Portland, Connecticut, for the 
packaging and storage of low-level radioactive waste. A 
copy of the Notice of Hearing which has been submitted to 
the Federal Register for filing and publication is enclosed. 


You will be notified when further action is taken in this 
matter. 


Copies of this letter and notice are being sent to Dr. 


Stanley H. Osborn, Commissioner of Health; Dr. Joseph 
J. Stapor, Director, Bureau of Industrial Hygiene; Mr. 
Renato E. Ricciuti, Commissioner, Department of Labor; 
Mr. Henry M. Marx, Coordinator, Atomic Development Ac- 
tivities; Mr. Joseph Morelli, Mayor, New Britain; Captain 
Carroll Shaw, Connecticut State Police Headquarters ; and 
Dr. Roger T. Scully, Chairman, Board of Health. 


Very truly yours, 


R. L. Kirk 

Deputy Director 

Division of Licensing and Regulation 

H. L. Price, Director 

Division of Licensing and Regulation 
Attachment: 


As stated above 
ec: The Walker Trucking Company 
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1368 THE WALKER TRUCKING 00. 


April 2, 1959 
Mr. James R. Mason 
Chief, Isotopes Branch 
Division of Licensing & Regulation 
Atomic Energy Commission 
Washington 25, D. C. 


Dear Sir: 


At this time I should like to request that your depart- 
ment consider a temporary change of location of our pro- 
posed waste disposal facility from Portland, Conn. to New 
Britain, Conn. 


Enclosed find a floor plan of a warehouse under con- 
struction for A. H. Harris & Sons, Inc. We propose to 
partition off an area of 2400 sq. ft. and use this for con- 
creting operations and storage of containers ready for 
sea disposal. The containers will be so arranged within 


the building, that radiation levels at exterior surfaces of 
the storage area will not exceed those set forth in section 
20.102 (b) (1 + 2) of 10 C.F.R. part 20 for unrestricted 
areas. Should this be inadequate, fencing will be installed 
around the area. 


We have omitted plans for shower and change room 
facilities from this proposal, feeling that condition 6 of 
the license as issued would preclude the possibility of con- 
centrations of radioactive material in excess of those 
allowed for unrestricted areas in Section 20.10,3 of 10 
C.F.R. Part 20. Provision for the installation of such 
facilities has been made however, should conditions indi- 
cate their need. 


Also find enclosed a map of the area and a series of 
snapshots which were all taken from a point just east of 
the proposed building and show the nature of the sur- 
rounding area. These will show that the nearest structures 
are my own home and company buildings each approxi- 
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mately 400-500 ft. distant. This will afford at least one 
advantage over the Portland location, in that it will pro- 
vide for closer control and supervision of the operation. 


The portion of the building marked ‘‘A. H. Harris & 

Sons Storage’? would be used solely for the dead 

1369 storage of building materials and contractors sup- 

plies. It is not expected that personnel not involved 

in waste disposal operations will be in the building for any 
appreciable length of time. 


My appeal to the Court of Common Pleas from the Port- 
land Zoning Board’s decision will come to trial next week. 
Even if successful in reversing this decision, the town could 
file an appeal and tie this program up in litigation, for 
months. This of course, is the basic reason for my request- 
ing this change of location. 


Hoping that this will be acted upon favorable and soon, 
I an, 
Very truly yours, 


The Walker Trucking Co. 
Robert E. Harris 


REH/cad 


1376 UNITED STATES 
ATOMIC ENERGY COMMISSION 
Washington 25, D. C. 


Source and Byproduct Material License 
The Walker Trucking Company 


Docket No. 27-5 
License No. 6-3627-1 
(C61) 


Pursuant to the Atomic Energy Act of 1954, as amended, 
and Title 10, Code of Federal Regulations, Chapter 1, Part 
40, ‘‘Control of Source Material,’ and Title 10, Code of 
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Federal Regulations, Chapter 1, Part 30, ‘‘Licensing of 
Byproduct Material,’’ and in reliance upon statements and 
representations heretofore made by the applicant, a license 
is hereby issued to The Walker Trucking Company, 1283- 
1285 East Street, New Britain, Connecticut, to receive, 
possess, package, and dispose of source and byproduct ma- 
terial in the Atlantic Ocean. 


This license shall be deemed to contain the conditions 
specified in Section 183 of the Atomic Energy Act of 1954, 
as amended, and is subject to the provisions of Title 10, 
Code of Federal Regulations, Chapter 1, Part 20, ‘‘Stand- 
ards for Protection Against Radiation,’’ and all other appli- 

cable rules, regulations, and orders of the Atomic 
1377 Energy Commission now or hereafter in effect and 
to the following conditions: 


1. The licensee shall not receive possession of more than 
700 pounds of source material during the term of this 
license. 


2. The licensee shall not possess more than 50 curies of 
byproduct material at any one time. 


3. Byproduct and source material shall be received pack- 
aged, and disposed of by or under the direct supervision 
of Paul P. F. Bujalski. 


4. The licensee shall receive, package, possess, and dis- 
pose of source and byproduct material in accordance with 
the procedures described in the licensee’s application dated 
March 4, 1958, as amended; except as provided otherwise 
in this license. 


5. A copy of the ‘‘Supplement to Form 313,’’ dated Feb- 
ruary 1958, as amended, shall be supplied to each employee 
of the licensee involved in the receipt, packaging, and dis- 
posal of source and byproduct material. 


6. Source and byproduct material received from cus- 
tomers shall be prepackaged in containers which shall not 
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be opened at any time by The Walker Trucking Company, 

and which shall meet the requirements of Condition 7 of 

this license. The licensee shall instruct each customer to 

package the waste material in such a manner as to assure 
the absence of any significant voids. 


1378 7. The transportation of AEC-licensed material to 

and from the location designated in Condition 8 shall 
be subject to the applicable regulations of the Interstate 
Commerce Commission, United States Coast Guard and 
other agencies of the United States having appropriate 
jurisdiction, and where such regulations are not applicable 
shall be in accordance with the following requirements 
except as specifically provided by the Atomic Energy Com- 
mission: 


A. Outside Shipping Containers 


(1) The containers shall meet any one of the following 
specifications described in Appendix A attached hereto: 


a. 15A, 15B, 12B, 6A, 6B, 6C, 17C, 17H, 19A or 19B for 
the containment of radioactivity in amounts not in excess of 
2.7 curies; except Polonium, 2 curies; or 


b. Specification 55 for containment of solid cobalt 60, 
cesium 137, iridium 192, or gold 198 in amounts not in 
excess of 300 curies. 

(2) There shall be no radioactive contamination on any 


exterior surface of the container in excess of 500 d/m/100 
sq. em. alpha and 0.1 mrep/hr beta-gamma radiation. 


(3 The smallest dimension of the container shall not be 
less than 4 inches. 


1379 (4) The radiation level at any accessible surface 
of the container shall not exceed 200 mrem/hr. 


(5) At one meter from any point on the radioactive 
source the radiation level shall not exceed 10 mrem/hr. 
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(6) Containers which contain radioactive material emit- 
ting only alpha and/or beta radiation shall contain suffi- 
cient shielding to prevent the escape of primary corpus- 
cular radiation to the exterior surface and to reduce the 
secondary radiation at the surface of the container to at 
least 10 mrem/24 hours at any time during transportation. 


B. Inside Containers 


(1) Solid and gaseous radioactive material shall be 
packed in suitable inside containers designed to prevent 
rupture and leagage under conditions incident to transpor- 
tation. 


(2) Liquid radioactive materials must be packed in 
sealed glass, earthenware, or other suitable containers. The 
container must be surrounded on all sides by an absorbent 
material sufficient to absorb the entire liquid contents and 
be of such nature that its efficiency will not be im- 

paired by chemical reactions with the contents. 


1380 Where shielding is required the absorbent material 

must be placed within the shield. If the inside con- 
tainer meets the Specification 2R in Appendix A the ab- 
sorbent material is not required. 


(3) Materials containing radioisotopes of plutonium, 
americum, polonium, or curium, or the isotope strontium 
90, in quantities in excess of 100 microcuries, must be 
packed in containers which meet Specification 2R in Ap- 
pendix A. 


C. Shielding 


Inside containers must be completely surrounded with 
sufficient shielding to meet the requirements of subpara- 
graphs A(4), A(5), and A(6) of this condition. The shield 
must be so designed that it will not open or break under 
normal conditions incident to transportation. 
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D. Labeling 


Each outside container label required under Section 
20.203 (f)(1) of 10 CFR 20 shall bear the following in- 
formation: 


(1) Total activity in millicuries, or in the case of source 
and special nuclear material, the total weight; 


(2) principal radioisotope ; 


1381 (3) radiation level at the surface of the container 
and at one meter from the source; and 


(4) the name and address of the licensee. 


E. Each vehicle in which licensed material is transported 
shall be marked or placarded on each side and the rear with 
lettering at least 3 inches high as follows: ‘DANGEROUS 
—RADIOACTIVE MATERIAL.”’ 


F. Accidents 


In the event of an accident involving any vehicle transport- 
ing licensed material, immediate steps shall be taken to 
prevent radiation exposure of persons and to control 
contamination. 


G. Exemptions 


Specific approval must be obtained from the Atomic 
Energy Commission for modification of, or exemption from, 
the requirements of this license condition. Requests for 
such approval should be directed to the Chief, Isotopes 
Branch, Division of Licensing and Regulation, Atomic 
Energy Commission, and should contain sufficient informa- 
tion to support such a request. 


8. The licensee shall store and package byproduct mate- 
rial for sea disposal at the facility located on Brownstone 
Avenue, Portland, Connecticut, and described in licensee’s 
application dated March 4, 1958, as amended. 
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1382 9. The licensee shall dispose of byproduct and 

source material in the Atlantic Ocean within a 3 
mile radius circle the center of which is at a point desig- 
nated as parallel of Latitude 38° 50’ N. and meridian of 
Longitude 72° 00’ W. at a minimum depth of 1000 fathoms. 


10. The licensee shall notify the Chief, Isotopes Branch, 
Division of Licensing and Regulation, Atomic Energy Com- 
mission, at least 20 days prior to each disposal, by letter 
deposited in the United States mail properly stamped and 
addressed. This notification shall contain the following 
information: the proposed date for disposal, the total num- 
ber of containers, the amount of source material in pounds, 
the total activity of byproduct material in millicuries, and 
the most hazardous radioisotope contained in each con- 
tainer. 


11. A eurie of Iridium 192 is defined as that quantity of 
activity which presents a radiation intensity of 0.95 roent- 
gen per hour at a distance of one meter. 


This license shall be effective on the date issued and 
shall expire on March 31, 1961. 


For the Atomic Energy Commission 
H. L. Price, Director 
Division of Licensing and Regulation 
Date of Issuance: 
March 18, 1959 
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1384 APPENDIX A 


ConTAINER SPECIFICATIONS FOR InrTRasTATE 
Transportation oF AEC License 
RaproacrivE Materials 


I. Specification 154 (71.168) Wooden Boazes 

A. (78-168-1) Compliance—Required in all details 

B. (78-168-2) Closed * box—Parts and pieces to be in 
close contact. 

C. (78-168-3) Ends 


1. One-piece, or equivalent (see E), or cleated as pre- 
scribed; joints tongued, grooved, and glued. Style 1 or 
style 6 boxes may have milled depressions in each end of 
box for hand-holds, of not more than % inch in depth and 
not exceeding one-third of the width of the box, only when 
ends are of lumber at least $4 inch in thickness. 


D. (78.168-4) Sides, top, and bottom. Joints tongued, 


grooved, and glued, or one-piece equivalent. 
E. (78.168-5) One-piece equivalents. 


1. Parts are considered equivalent to one-piece as fol- 
lows: 


(a) Parts Linderman-joint glued. 


(b) Parts at least ¥,”" thick, tongued and grooved and 
glued, with 2 or more corrugate fasteners on each joint. 


(c) Parts butt-joint glued, provided the joined surfaces 
are planed before gluing, so as to assure full contact. 
After immersion in water for 24 hours at 70° F the part 
must not fail at the joint when it is broken. 


2. Corrugated fasteners (as prescribed for one-piece 
equivalents) : 1” wide; penetration 4/5 thickness of part; 


1 Openings for filling device of inside container authorized if device 
is properly protected. 
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within 3” of end of joint and not over 8” apart; for 3 or 
more, drive alternately into opposite sides of part. 


F. (78.168-6) Gluing efficiency. Shall be determined for 
boxes for gross weight of 150 pounds or less. When filled 
with sand and sawdust to marked gross weight, the boxes 
must be able to withstand 8 drops of 12”, one on each 
corner, onto solid concrete without exposure of contents. 


G. (78.168-7) Lumber. To be well seasoned, commer- 
cially dry, and free from decay, loose knots, knots that 
would interfere with nailing, and other defects that 

1385 would materially lessen the strength. Grain of wood 
in cleats must not cross cleat within % its length. 


H. (78.168-8) Nails. Cement coated, unless otherwise au- 
thorized herein, of size specified for ‘‘sinkers’’ and ‘‘cool- 
ers’’ as generally known to the trade. 


I. (78.168-9) Grouping of principal woods. Grouping as 
follows: 


White pine White fir 
Norway pine i Cedar 

Aspen (popple) Redwood 
Spruce Butternut 
Western (yellow) pine i Cucumber 
Cottonwood Alpine fir 
Balsam fir f i Lodgepole pine 
Yellow poplar Jack pine 


Southern yellow pine North Carolina pine Larch (tamarack) 
Hemlock Douglas fir 
Group 3 


Pumpkin ash Tupelo 
Black gum Maple—soft or silver 
Black ash 


Group 4 


Hackberry 
Birch 
Rock elm 
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J. (78.168-10) Width of pieces. At least 244”. 


K. (78.168-11) Width of cleats. Twice the prescribed 
thickness plus 34”. 


L. (78.168-12) Thickness of lumber. 


1. Nailed boxes not cleated (Style 1). Authorized gross 
weight not over 100 pounds, see Note 1. Sides as in Table 
1; top and bottom as in Table 1A; ends as in Table 5. 


2. Glued-lock-corner boxes (Style 6). Authorized gross 
weight not over 150 pounds. Sides as in Table 3; top and 
bottom as in Table 1A; ends as in Table 3A. Or, sides as 
in Table 2; top and bottom as in Table 14; end as in 
Table 4. 


3. Single-cleated boxs (Style 4 or 5). Authorized gross 
weight not over 200 pounds, see Note 2. Sides as in Table 
1; top and bottom as in Table 1A; Ends and cleats as in 
Table 3A. 


1386 4. Double-cleated boxes (Style 2, 2%, or 3). 

Authorized gross weight not over 500 pounds, see 
Note 3. Sides as in Table 1; top and bottom as in Table 1A; 
end and cleats as in Table 2A. Or, sides as in Table 1; 
top and bottom as in Table 1A; cleats as in Table 3B; ends 
not thinner than thickest side or top. 


Note 1: When group II woods are used the gross weight 
may be increased to 110 pounds. 


Note 2: When group II woods are used the gross weight 
may be increased to 220 pounds. 


Note 3; When group II woods are used the gross weight 
may be increased to 550 pounds. 
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5. Tables are as follows (dimensions of materials fin- 
ished or resawed) : 


TABLE 1 


Not 


Not 
over 
12” 


Not 
over 
14” 


Minimum thickness of part 


Inches 
5/16 
5/16 
5/16 
11/32 
11/32 
8/8 
8/8 
7/16 
7/16 
1/2 
9/16 
5/8 
5/8 
3/4 
18/16 18/16 
15/16 7/8 
1 15/16 
11/8 1 1/16 


1 


Inch 
5/16 
5/16 
5/16 

11/32 
11/82 
11/32 
3/8 
3/8 
7/16 
1/2 
9/16 
9/16 
5/8 
11/16 
3/4 
18/16 
7/8 


Inch 
5/16 
5/16 
5/16 
11/82 
11/32 
11/32 
11/32 
3/8 
3/8 
7/16 
1/2 
1/2 
9/16 
5/8 
11/16 
3/4 
18/16 
15/16 


Inch 
5/16 
5/16 
5/16 
11/32 
11/32 
11/82 
11/82 
11/32 
3/8 
3/8 
7/16 
1/2 
1/2 
9/16 
5/8 
11/16 
3/4 
7/8 


Over 
14” 


Inch 
5/16 
5/16 
5/16 

11/82 

11/82 

11/32 

11/32 

11/32 

11/82 
3/8 
8/8 
7/16 
7/16 
1/2 
9/16 
5/8 

11/16 
3/4 
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1387 
TABLE 1A 


sania nea ae ELE 
Width of box Not Not Not Not Not 
(inches) over over over over over Over 
8” 9” 10” 12” 14” 14” 
Authorized 
gross weight Minimum thickness of part 
(pounds) 


EEE 


Inches Inches Inch Inch Inch 
15 5/16 5/16 5/16 5/16 5/16 
25 5/16 5/16 5/16 5/16 5/16 
35 5/16 5/16 5/16 5/16 5/16 
45 11/32 11/32 11/382 11/32 11/382 
55 3/8 11/32 11/82 11/32 11/32 
65 3/8 3/8 11/32 11/382 11/82 
vty 7/16 3/8 3/8 11/82 11/32 
85 W116 7/16 3/8 3/8 11/82 
100 1/2 q/16 TW/16 8/8 3/8 
125 9/16 1/2 1/2 7/16 3/8 
150 5/8 9/16 9/16 1/2 7/16 
175 5/8 5/8 9/16 1/2 1/2 
200 11/16 5/8 5/8 9/16 1/2 
250 25/32 3/4 11/16 5/8 9/16 
300 18/16 13/16 3/4 11/16 5/8 
350 15/16 7/8 13/16 3/4 11/16 
400 1 15/16 U8 18/16 3/4 
500 11/8 11/16 1 15/16 1/8 
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TABLE 2 


Depth of box Not Not Not Not Not 
(inches) over over over over over Over 
8” 9” 10” 12” 14” 14” 


Authorized 
gross weight Minimum thickness of part 
(pounds) 


Inches Inches Inches Inches Inch 
11/32 11/32 11/32 11/82 11/32 
11/32 11/82 11/82 11/82 11/32 

3/8 11/32 11/382 11/32 11/32 
7/16 3/8 3/8 11/82 11/32 
1/2 7/16 3/8 3/8 11/82 
1/2 1/2 7/16 3/8 3/8 
9/16 1/2 1/2 7/16 8/8 
9/16 9/16 1/2 1/16 1/16 
5/8 9/16 9/16 1/2 1/16 
11/16 5/8 5/8 9/16 
8/4 11/16 11/16 5/8 
18/16 3/4 11/16 11/16 
7/8 18/16 8/4 3/4 
1 15/16 7/8 18/16 
11/16 #1 15/16 7/8 
11/8 11/16 1 15/16 
138/16 11/8 11/16 #1 
11/8 1 1/16 
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1388 
TABLE 2A 


OOO 


Smallest Not Not Not Not 
dimension over over over over over Over 
of end 8” or 10” 12” 14” 14” 
Authorized 
gross weight Minimum thickness of part 


(pounds) 


Inches Inches Inches Inches Inch Inch 
15 11/32 11/82 11/32 11/32 11/32 11/82 
25 7/16 7/16 T/16 W/16 T/16 1/16 
85 7/16 7/16 7/16 7/16 7/16 1/16 
45 q/16 1/16 T/16 7/16 7/16 1/16 
55 1/2 q/16 W/16 7/16 7/16 1/16 
65 1/2 1/2 7/16 W16 W/16 7/16 
15 9/16 1/2 1/2 1/16 W'16 7/16 
9/16 9/16 1/2 T/16 T/16 7/16 
5/8 9/16 9/16 1/2 7/16 T/16 
11/16 5/8 5/8 9/16 1/2 7/16 

8/4 11/16 11/16 5/8 9/16 1/2 
18/16 3/4 11/16 11/16 5/8 9/16 

U8 18/16 3/4 3/4 11/16 5/8 

1 15/16 U8 13/16 3/4 5/8 
11/16 #1 15/16 U8 25/32 =-:11/16 

11/8 411/16 1 15/16 U8 8/4 
18/16 11/8 11/16 1 15/16 18/16 

11 #11/16 «#1 1/8 


= ee 


over over Over 
10” 12” 14” 14” 


Minimum thickness of part 


Inches Inches Inches Inches 
5/16 5/16 5/16 5/16 
11/32 11/32 11/32 11/32 
7/16 3/8 11/82 11/32 
1/2 W/16 7/16 11/82 
1/2 1/2 W'N6 8/8 
9/16 9/16 1/2 7/16 
5/8 9/16 1/2 W/16 
11/16 5/8 9/16 1/2 
11/16 11/16 5/8 V2 
3/4 3/4 11/16 9/16 
1/8 18/16 3/4 5/8 
15/16 U8 18/16 11/16 
1 15/16 U8 11/16 
11/16 #1 15/16 25/82 
13/16 11/8 11/16 7/8 
15/16 11/4 11/8 15/16 
11/4 #=11/8 #1 
500 11/4 11/8 


rh A LEED 


= ee 
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1389 


TABLE 3A 


Smallest Not Not 
dimension over over over over Over 
of end 8” 9” 10” 12” 14” 14” 


Authorized 
gross weight Minimum thickness of part 
(pounds) 


Inches Inches Inches Inches 

15 11/32 11/32 11/82 11/82 
25 7/16 T/16 7/16 W/16 
35 7/16 1/16 7/16 Q/16 
45 1/2 W/16 T/16 7/16 
55 1/2 1/2 7/16 7/16 
65 9/16 9/16 1/2 7/16 

vis) 5/8 9/16 1/2 1/2 

85 _ 11/16 5/8 9/16 1/2 
11/16 11/16 5/8 9/16 

3/4 3/4 11/16 5/8 

7/8 18/16 3/4 11/16 

15/16 U8 18/16 3/4 

1 15/16 U8 25/32 

11/16 #1 15/16 U8 

13/16 11/8 1 1/16 15/16 

16/16 11/4 11/8 #1 
11/4 1 1/8 
11/4 


Smallest 
dimension 
of end 
Authorized 
gross weight 
(pounds) 
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TABLE 3B 


eis 


over 
9” 


over 
10” 


Not 
over 
12” 


Not 
over 
14” 


Minimum thickness of part 


Inches 
T/16 
7/16 
7/16 
1/2 
1/2 
9/16 
5/8 

11/16 
11/16 
8/4 
U8 
15/16 
1 
1 1/16 
1 8/16 
1 5/16 


Inches 
7/16 
7/16 
7/16 
W/16 
1/2 
9/16 
9/16 
5/8 

11/16 
3/4 
18/16 
7/8 
15/16 
1 
11/8 
11/4 


TABLE 4 


Not 
over 
9” 


over 
10” 


Inches 
TW16 
7/16 
7/16 
q/16 
W/16 
1/2 
1/2 
9/16 
5/8 

11/16 
8/4 

18/16 
7/8 
15/16 
1 1/16 
11/8 
11/4 


over 
12” 


Inches 
T/16 
7/16 
T/16 
7/16 
T16 
W/16 
1/2 
1/2 
9/16 
5/8 

11/16 
8/4 

25/82 
8 

15/16 

1 
11/8 
11/4 


over 
14” 


Minimum thickness of part 


Inch 
7/16 
7/16 
1/2 
9/16 
9/16 
5/8 
11/16 
3/4 
13/16 
1/8 
15/16 


Inch 
7/16 
7/16 
9/16 
1/2 
9/16 
5/8 
5/8 

11/16 
3/4 
18/16 
15/16 


Inch 
7/16 
W/16 
7/16 
1/2 
1/2 
9/16 
5/8 
5/8 

11/16 
8/4 
7/8 


Inch 
7/16 
7/16 
7/16 
7/16 
1/2 
1/2 
9/16 
5/8 
5/8 

11/16 

18/16 


Over 
14” 


Inches. 
7/16 
1/16 
TW16 
1/16 
7/16 
7/16 
7/16 
1/2 
1/2 
9/16 
5/8 

11/16 
11/16 
25/82 
7/8 
15/16 
1 
11/8 


Over 
14” 


Inch 
7/16 
W116 
7/16 
7/16 
7/16 
1/2 
1/2 
9/16 
9/16 
5/8 

11/16 
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TABLE 5 


Not Not Not 
over over over 
9” 10” 12” 


Not 
over 
14” 


Minimum thickness of part 


Inch Inch Inch 
V2 1/2 
1/2 
1/2 
9/16 
11/16 5/8 
3/4 5/8 
13/16 3/4 11/16 
7/8 13/16 3/4 
7/8 18/16 


M. (78.168-13) Reduced thicknesses 


1. Reduction in thicknesses is authorized as in para- 
graphs (1) to (4) of this except that reduced thick- 


nesses must be not less than: 


Inch 
V2 
1/2 
1/2 
1/2 
9/16 
5/8 
5/8 

11/16 
8/4 


Over 


Inch 
1/2 
1/2 
1/2 
1/2 
1/2 
9/16 
9/16 
5/8 

11/16 


(a) Sides, top, and bottom: Minimum 5/16” for boxes 
up to 35 pounds authorized gross weight and 3/8” above 


that weight. 
(b) Ends or cleats: Minimum 7/16”. 


2. Sides of one-piece or equivalent: 1244 per cent 


3. Any part or cleat of Group 3 or 4 wood: 20 percent 


4. Sides, top, and bottom when to be strapped as per Ss 
(78.168-19(2); 20 percent for 1 strap; 35 percent for 2 


straps. 
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Conversion Table 


ifi Reduced thickness corresponding 
pktiaioe to percent reduction 
(inches) 20 


9/28 4 

5/16 1/4 

11/82 9/82 

3/8 5/16 

7/16 11/82 

1/2 3/8 

9/16 7/16 

5/8 1/2 

11/16 9/16 

3/4 5/8 

25/82 5/8 V2 
18/16 5/8 1/2 

7/8 11/16 9/16 
15/16 8/4 5/8 
1 18/16 5/8 
11/16 7/8 11/16 
11/8 7/8 8/4 
1 8/16 15/16 25/32 
11/4 1 13/16 
1 6/16 1 1/16 1/8 


N. (78.168-14) Assembly. By nailing; screws, hinges and 
hasp, or other device of equal efficiency are authorized; 
nails should be driven flush. 


O. (78.168-15) Nails and nailing. 

1. Cement coated nails of size and with spacing detailed 
in P (78.168-16) and Q (78.168-17) 

2. At cleated edges drive at least 40 percent of nails into 
cleats. 


3. Nails fastening cleats to be staggered and clinch 1/8”; 
uncoated nails authorized. 


4, Nailing tops and bottoms to sides permitted but not 
required. 
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P. (78.168-16) Nails; kind and dimensions. Cement? 
coated of gauge and length as for ‘‘sinkers and ‘‘coolers’’ 
as generally known to the trade; size* in ‘‘penny’’ as fol- 
lows: 


Thickness of material holding point sof nails (inches) 


15/16 

7/16 1/2 9/16 5/8 11/16 8/4 25/82 18/16 7/8 or more 
5 8 8 9 10 
9 


4 q q 8 
4 q q vi 
3 6 6 q 


1392 Q. (78.168-17) Nail Spacing.’ Nail spacing as fol- 
lows: 
me 
Maximum spacing when 
Nails (size) driven into end and cleats 
Side grain 
Inches 
Threepenny 11/4 
Fourpenny 11/2 
Fivepenny 1 3/4 
Sixpenny 2 
Sevenpenny 21/4 
Eightpenny 21/2 
Ninepenny 2 3/4 
Tenpenny 3 


___Tenpenny 


R. (78.168-18) Marking 


1. Marking on each box with letters and figures at least 
¥" high in rectangle as follows: 


ICC 15A *** | 


2/Uncoated nails authorized when increased 25 per cent in number. 
3/Nails 1-penny smaller authorized when spaced as for 2-penny smaller. 
Nails 2-penny smaller authorized, but not less than 3-penny, when 
thickness of material nailed through does not exceed % of thickness of 
material holding points of nails. 

1 To determine number of nails, divide length of nailing edge by spacing 
fractions greater than % are considered as whole numbers. 
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(a) The stars must be replaced by authorized gross 
weight for example, ICC 15A100, etc.). This mark shall 
be understood to certify that box complies with all speci- 
cation requirements. 

9. The words “ONE STRAP,” or ‘‘TWO STRAPS,” 
ete., when straps are required (see M4 (78.168-13)) ; this 
to be placed above or below the rectangle. 

3. Marks may also be applied as follows: 


NO STRAP XXX LBS. 
ONE STRAP XXX LBS. 
TWO STRAPS XXX LBS. 


(a) The ‘‘X’s’’? must be replaced by authorized gross 
weights as authorized for the strapping conditions. 

S. (78.189-19) Closing for shipment. 

1. Box to be securely closed. Nails, if used, to be as 


prescribed in P(78.168-16) and Q(78.168-17). 


2. Metal straps, as specified by marks on box, must en- 
circle sides, top, and bottom as follows: 


1393 (a) One nailless strap: At center of box 
(b) Two or more nailless straps: Outer two about 


1/6 of box length from ends and other equally spaced be- 
tween. 

(c) Nailed straps: At ends of sides, top, and bottom; 
use same size nails as for closing and space not over twice 
as far apart. 
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(d) Size of flat straps must be as follows: 


IS 
Cross-section size when 


Authorised grous number of straps is — 


weight (pounds) 1 2 


Hee 


Inch Inch Inch 
50 1/2 x 0.020 8/8 x 0.015 
100 5/8 x 0.020 1/2 x 0.018 
200 3/4 x 0.023 5/8 x 0.020 1/2 x 0,018 
800 5/8 x 0.023 1/2 x 0.020 
400 3/4 x 0.020 1/2 x 0.023 
500 8/4 x 0.023 5/8 x 0.023 


(e) Wires, Washburn and Moen gauge, authorized as 
follows: 


Gauge of wires when number of straps is — 


Authorized gross 
weight (pounds) 1 2 3 


___ 


50 12 
100 11 
200 9 
300 
400 
500 


$$ 


Il. Specification 15B (78.169) Wooden Boxes 
Same as Specification 15A except: 
Add to Section E(78.168-5)1. 


(a) Parts at least 4%” thick, tongued and grooved and 
fastened with 3 or more corrugated fasteners on each 
joint. 
1394 Ill. Specification 12B (78.205) Fiberboard Boxes 
A. (78.205-1) Compliance. (a) Required in all 
details. 


B. (78.205-2) Definitions. (a) Terms such as ‘‘200- 
pound test’? mean minimum strength, Mullen or Cady test. 
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(b) ‘Joints’? are where edges of parts of box, except 
recessed flanged heads, are connected together in setting 
up the box. Generally done by box maker. 


(c) ‘‘Seams”’ are where edges of parts of box are visible, 
except joints, when box is closed. 


C. (78.205-3 Classification of board. (a) Fiberboard is 
hereby classified by strength’ of completed board as in 
first column of the following table; weigths specified in the 
table are the minimums authorized. 


Facings for corrugated fiberboard 


D. (78.205-4) Solid fiberboard. (a) To be 3-ply or more, 
both outer plies water resistant. 


E. (78.205-5) Corrugated fiberboard. (a) Both outer fac- 
ings water resistant; corrugated sheets must be at least 
0.009 inch thick and weigh not less than 26 pounds per 
1000 square feet; all parts must be securely glued together 
throughout all contact areas. 


F. (78.205-6) Stitching staples. (a) Of steel wire at 

least 3/32 x 0.019 inch, or equal cross section, formed into 

staples about 7/16 inch wide. Staples of metal other 

1395 than steel are authorized provided their efficiency is 

equal to that of steel wire staples specified in this 
section. 


2 Mullen or Cady test (minimum) 
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G. (78.205-7) Tape. (a) Coated with glue at least equal 
to No. 134 Peter Cooper standard. Cloth tape of strength, 
across the woof, at least 70 units, Elmendorf test. Sisal 
tape of 2 sheets of No. 1 Kraft paper, total weight 80 
pounds per ream (500 sheets, 24” x 36”) ; sheets to be com- 
bined with asphalt and reinforced by unspun sisal fibers 
completely embedded in the asphalt and extending across 
the tape, except as provided in Section K (78.205-11(d)). 


(b) Tape for closure of slotted containers complying 
with the following requirements is authorized when applied 
as prescribed in Section Q (78.205-17 (a) (3)): 


(1) Tape must be not less than 3 inches wide and shall 
be made of two sheets of 100 percent sulfate Kraft each 
not less than 30 pounds basis weight, reinforced with glass, 
sisal, or rayon fiber, combined with a laminant of asphalt 
or other material not affected by temperature extremes any 
more than would standard 180° to 200° softening point 
asphalt. 


(2) Tape must be reinforced by lengthwise fibers spaced 
not more than an average of 14 inch apart, and by cross- 
wise fibers spaced not less than an average of 2 per inch 
except that when a diamond pattern is employed for cross- 
wise reinforcement, the spacing between the parallel sides 
of the diamond measured in the machine direction must be 
not more than 1 inch. 


(3) Glass or sisal reinforced tape must have a minimum 
tensile strength in the machine direction of 75 pounds per 
inch of width and a minimum tensile strength in the cross 
direction of 45 pounds per inch of width; rayon reinforced 
tape must have a minimum tensile strength in the machine 

direction of 57 pounds per inch of width and a mini- 
1396 mum tensile strength in the cross direction of 27 

pounds per inch of width with elongation not exceed- 
ing 15 percent. Tensile tests on the finished product shall 
be made on a 3-inch width sample. 
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H. (78-205.8) Test. (a) Acceptable board must have pre- 
scribed strength, Mullen or Cady test, after exposure for 
at least 3 hours to normal atmospheric conditions (50 to 
70 percent relative humidity), under test as follows: 


(1) Clamp board firmly in machine and turn wheel 
thereof at constant speed of approximately 2 revolutions 
per second. 


(2) Six punctures required, 3 from each side; all results 
but one must show prescribed strength. 


(3) Board failing may be retested by making 24 punc- 
tures, 12 from each side; when all results but 4 show pre- 
scribed strength the board is acceptable. 


(4) For corrugated fiberboard, double-pop tests may be 
disregarded. 


IL. (78.205-9) Types authorized. (a) To be of solid or 


corrugated fiberboard of the following types, or as specifi- 
eally provided for in Section S (78.205-19) to Section FF. 
(78.205-32) : 


(1) Slotted box; three-piece box without recessed ends; 
three-piece box of solid fiberboard with recessed ends; 
double-slide box; triple-slide box; telescope box with sec- 
tions of equal depth, or with covers, top or bottom or both, 
with 3 inches overlap. (See Section N (78.205-14(d)) for 
boxes with single-flap closures). 


J. (78.205-10) Forming. (a) Parts must be cut true to 
size and so creased and slotted as to fit closely into position 
without cracking, surface breaks, separation of parts out- 

side of crease, or undue binding. 


1397 K. (78.205-11) Joints. (a) For solid and corru- 

gated fiberboard slotted containers: Lapped 1144” 
from center of scoreline except as in Section L (78.205-12) ; 
stitched at 214” intervals and within 1” of each end of 
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joint; body joint must be double-stitched (2 parallel 
stitches) at each end of joint over 18” long. 


(b) For corrugated fiberboard slotted containers only: 
One butt joint taped (See Section G (78.205-7)) is author- 
ized; 3 inch tape required for boxes over 30 pounds au- 
thorized gross weight and 2 inch tape for others. 


(c) For triple and double slide boxes: Joints of all slides 
must be taped (See Section G (78.205-7)) or stitched. 


(a) For corrugated fiberboard only : One butt joint taped 
inside and outside with strips of one thickness of sulphate 
paper not less than 2 inches wide extending entire length 
of joint and firmly glued to box. For boxes not exceeding 
65 pounds gross weight, outside strip of sulphate paper 
to be of basis weight not less than 60 pounds testing not 
less than 60 pounds and inside strip of sulphate paper to 
be of basis weight not less than 40 pounds testing not less 
than 40 pounds. For boxes exceeding 65 pounds gross 


weight, outside and inside with strips of sulphate paper 
which must each be of basis weight not less than 90 pounds 
testing not less than 90 pounds. Basis weight of paper 
shown is for 500 sheets, 24 x 36 inches. 


(1) For glued lap joint, the sides of box forming joint 
must lap not less than 14,” and be firmly glued throughout 
entire area of contact with a glue or adhesive which cannot 
be dissolved in water after the film application has dried. 


L. (78.205-12) Flanged heads. (a) Must have 4 flanges, 
at least 1” long above fillet, on each head. Recessed flanged 
heads not authorized for boxes of corrugated fiberboard. 


M. (78.205-13) Seams which are to be stitched. (a) Over- 
lap, if any, required to be at least 14” except as in Section 
L (78.205-12). 


4398 ON. (78.205-14) Flap closures. (a) Fill-in pieces, of 
the same type fiberboard as used in construction of 
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the container, are required where it is necessary to prevent 
an opening between the inner flaps. 


(d) If to be closed by adhesive, each inner flap must 
cover at least 1/3 of face; inner flaps must butt or have 
full overlap, or fill-in pieces must be used; except that fill- 
in pieces are not required when outer flaps have full over- 
lap. Outer flaps must butt or have full overlap. 


(c) In lien of fill-in pieces between inner flaps which do 
not butt, the following is authorized when linings are not 
prescribed in Section P (78.205-16). 


(1) Top and bottom pads the same dimensions as in- 
terior of container of solid or corrugated fiberboard at 
least 125 pound test (Mullen or Cady). 


(2) Minimum combined weight of facings for corrugated 
fiberboard pads must be at least 52 pounds per thousand 
square feet. 


(3) Minimum combined weight of component plies for 
solid fiberboard pads must be at least 114 pounds per thou- 
sand square feet, exclusive of adhesives. 


(a) Single-flap closures are authorized for boxes with 
one dimension not over 2”; each flap must be scored and 
form one of the small faces of the box and lap at least 5” 
on one of the largest faces. 


O. (78.205-15) Linings (when prescribed). (a) Of 1-piece 
to extend around 4 faces with joint at center of 1 face and 
with 4 flanges, at least 114” long, on each end (corners may 
be mitered) to bend over the other 2 faces; also 2 pads 
to cover the other 2 faces. Pads may be omitted if closing 
flaps afford 3 thicknesses throughout face. For boxes with 
1 dimension not over 3”, one of the widest flanges may be 
lengthened to cover entire face and lap 6” on the adjoining 
face and the other flanges and the pads may then be omitted. 
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P. (78.205-16) Authorized gross weight and parts re- 
quired. (a) Authorized gross weight (when packed) and 
parts required as follows: 
1399 
Strength of fiberboard (minimum) 


Mullen or Cady Test 
borin Dougle-faced Double-wall 


(pounds) Solid board corrugated 


Box Lining? Heads! Box Lining? Box 
15 175 — (8) 1% 200 
80 200 —— 275 200 = 200 
25 — 350 275 200 

ans} 


— hometl 275 
875 


65 875 eae (8) 275 175 275 wes 
275 175 350 200 200 
1 For recessed heads when used. In other cases same as for box. 


2 As prescribed in Section O (78.205-15). A complete box is acceptable 
in place of the lining. 


3 Recessed heads not authorized in any case. 


(b) Triple slide boxes authorized for gross weights as 
follows : 


Of board at least 175-pound test for 40 pounds; of board 
at least 200-pound test for 65 pounds. 

Q. (78.205-17) Closing for shipment. (a) Slotted con- 
tainer, by coating with adhesive the entire contact sur- 
faces of closing flaps and fill-in pieces, or as prescribed 
in subparagraphs (1), (2), or (3) of this paragraph. 

(1) By stitching at 24” intervals along all seams (one 


5” space allowed when necessary to permit use of stitching 
device). 


(2) For fiberboard boxes containing not more than 1 in- 
side metal can not exceeding 1 gallon nominal capacity, by 
application of 2 strips of pressure-sensitive tape not less 
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than 14” in width, 1 strip to be placed approximately equal 
distance over the seam of abutting outer flaps, the other at 
a right angle to the first and spaced approximately equal 
distance on the closure face; strips must be of sufficient 

length to extend not less than 1” beyond score lines 
1400 on side and end panels. Tape shall have a minimum 

tensile strength of 160 pounds per inch of width; 
minimum adhesion value of 18 ounces per inch of width; 
and minimum elongation of 12 percent at break. 


(3) For slotted containers only, reinforced tape comply- 
ing with the requirements of Section G (78.205-7(b)) is 
authorized for application over the center seam only. Tape 
must extend over the ends of box not less than 2% inches. 


(b) Double slide boxes or triple slide boxes, by coating 
with adhesive the inner slides; for single-flap closures as 
authorized for boxes with one dimension not over 2”, the 
flaps must be fastened to the body with adhesive. 


(c) Fiberboard boxes with covers extending over sides 
but not to bottom, covers resting on walls of box, or tele- 
scope boxes of equal depth section, covers extending to 
bottom, must be secured by one of the following methods: 


(1) By not less than three metal straps, one lengthwise 
and others at right angles thereto. 


(2) When cover extends not less than 3” over the walls 
of the box, by coating with adhesive the entire contact area 
of the cover. 


(3) Telescope boxes having equal depth sections may be 
closed by application of reinforced water activated tape 
or pressure sensitive tape. 


(d) When metal straps are specified, boxes must be 
strapped with the required number; size at least 5g” x 
0.015”. 
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R. (78.205-18) Marking. (a) On each container. Symbol 
in rectangle as follows: 


(I1CC-12B°*_| 


(1) Stars to be replaced by authorized gross weight (for 
example, ICC-12B40, ete.). This mark shall be understood 
to certify that the container complies with all specifica- 
tion requirements. 


(2) Name and address of plant making the container 
or their symbol. This mark to be located just above or 
below the mark. 


1401 (3) When metal straps are prescribed, boxes must 

be marked ‘‘ (number) METAL STRAPS 
REQUIRED”? just above or below the mark specified in 
paragraph (a)(1) of this section. 


(4) Size of markings.—At least 14” high. 


S. (78.205-19) Special box; authorized only for contents 
in 1-gallon rectangular metal cans or cylindrical metal cans 
of 26 gauge material. (a) Must comply with this specifica- 
tion except as follows: Must be 1-piece type, of double- 
wall corrugated fiberboard at least 400-pound test with all 
three facings at least 135-pound test; to be marked ‘‘FOR 
1-GAL. CYLINDRICAL OR RECTANGULAR CANS 
ONLY”? near the L.C. specification mark; authorized 
gross weight 84 pounds. 


T. (78.205-31) Special box; authorized only for com- 
modities where spec. 12B is prescribed. (a) Box shall have 
not more than 1 inside glass container having screw cap 
closure or metal container not exceeding 32 ounces of 2 
pounds net weight, which must fit snugly or be adequately 
cushioned to prevent movement. Box shall comply with this 
specification and be of one-piece folder type, so designed 
as to form double thickness of corrugated board on top, 
bottom and ends. Fiberboard used in construction of the 
box shall have a minimum strength of 200 pounds per 
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square inch, but for gross weight exceeding 8 pounds, the 
box must be constructed of at least 275-pound per square 
inch test fiberboard (Mullen or Cady). Closure must be 
equal in efficiency to that prescribed in Q(78.205-17). 


IV. Specification 6A; (78.97) Steel barrels or drums. 


Removable head containers which will pass all required 
tests are authorized. 


A. (78.97-1) Compliance. (a) Required in all details. 


B. (78.97-2) Rated capacity. (a) Rated capacity as 
marked, see Section 1(78.97-9(a) (3)). Actual capacity of 
straight-sided containers shall be not less than rated 
(marked) capacity plus 2 percent, nor greater than rated 
capacity plus 2 percent plus 1 quart, except that for con- 
tainers over 30 gallons marked capacity actual capacity 
shall be not less than rated capacity plus 2 percent, nor 
greater than rated capacity plus 2 percent plus 2 

quarts; actual capacity of bilge-type containers. 


1402 must be not less than rated capacity, nor greater 
than rated capacity plus 2 percent plus 2 quarts. 


C. (78.97-3) Composition. (a) Sheets for body and heads 
to be low carbon, open hearth or electric steel. 


D. (78.97-5) Parts and dimensions. (a) Parts and di- 
mensions as follows: 
ED 

Minimum 
thickness, i 
Author- uncoated _Rolling hoops 

Marked gross Typeof (gauge) Size Weight 

capacity weight con- Body Head Type (gauge (pounds 

(gallons) (pounds) tainer sheet sheet orinch) per foot) 


5 to 10 160 Straight side 16 16 None eas 
pee: | | 14 I-bar 8/4x1% 1.25 

—do 1x1% 1.60 

None <n 

—do_. a 
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(b) steel sheets of specified gauges shall comply with the 
following: 


Nominal thickness! Minimum thickness 
Gauge No. (inch) (inch) 


12 0.1046 0.0946 
13 0.0897 0.0817 
14 0.0747 0.0677 
16 0.0598 0.0533 


1 Thickness shall be measured at any point on the sheet not less than 
3/8 inch from an edge. 


B. (78.97-6) Rolling hoops. (a) Separate hoops to have 
tight fit on shell and be firmly secured in place. Beading 
under rolling hoops or spot welding not permitted. 


F. (78.97-7) Closures. (a) Adequate to prevent leakage ; 
gaskets required. Closures must be of screw-thread type 
or secured by positive fastening. 


1403 (b) Closing part (plug, cap, plate, etc., see note 1) 

must be of metal as thick as prescribed for head of 
container; this not required for containers of 12 gallons 
or less when the opening to be closed is not over 2.3 inches 
in diameter. If unthreaded cap is used it must be provided 
with outside sealing devices which cannot be removed with- 
out destroying the cap or sealing device. 


Note 1: This does not apply to cap seal over a closure 
which complies with all requirements. 


G. (78.97-8) Defective containers. (a) Leaks and other 
defects to be repaired by method used in constructing con- 
tainer, not by soldering. 


H. (78.97-9) Marking. (a) Marking on each container by 
embossing on head, except that such embossment must be 
on the permanent head for drums having removable heads, 
with raised marks, or by embossing or die stamping on foot- 
ring on drums equipped with footrings, or on metal plates 
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securely attached to drum by brazing or welding not less 
than 20 percent of the perimeter, as follows: 


(1) ICC-6A*%**; stars to be replaced by the authorized 
gross weight (for example, ICC-6A880, etc.). In addition, 
when the container is stainless steel, the type of steel used 
in body and head sheets as identified by American Iron 
and Steel Institute type number, and also the letters HT 
following steel designation on containers subject to stress 
relieving or heat treatment during manufacture, (for ex- 
ample, ICC-6A880-304 or ICC-6A880-304 HT as appli- 
cable), shall be shown. These marks shall be understood 
to certify that the container complies with all specification 
requirements. 


(2) Name or symbol (letters) of maker. 


(3) Gauge of metal in thinnest part, rated capacity in 
gallons, and year of manufacture (for example, 14-55-50). 
When gauge of metal in body differs from that in head, 
both must be indicated with slanting line between and with 

guage of body indicated first (for example 14/12-55- 
1404 50 for body 14 gauge and 12 gauge). 


I. (78.97-10) Size of markings. (a) Size of mark- 
ings (minimum): 14” high for 33-gallon or less, 34” for 
over 33 and not over 55 gallons. 


J. (78.97-11) Type tests. (a) Samples taken at random 
and closed as for use, shall withstand prescribed tests with- 
out leakage. Samples last tested to be retained until fur- 
ther tests are made. The type tests are as follows: 


(1) Test by dropping, filled with dry, finely powdered 
material to the authorized gross weight, from height of 4 
feet onto solid concrete so as to strike diagonally on top 
chime, or when without chime seam, to strike on other 
circumferential seam; also additional drop test on any 
other parts which might be considered weaker than the 
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chime. Closing devices and other parts projecting beyond 
chime or rolling hoops must also be capable of withstand- 
ing this test. 


(2) Hydrostatic pressure test of 30 pounds per square 
inch sustained for 5 minutes. Leakage through closure 
shall not constitute failure. 


K. (78.97-12) Leakage test. (a) Each container shall be 
tested, with seams under water or covered with soapsads or 
heavy oil, by interior air pressure of at least 15 pounds 
per square inch. Removable head containers not required 
to be tested with heads in place except that samples taken 
at random and closed as for use, of each type and size, 
must be tested at start of production and repeated every 
four months. Samples so tested must be retained until fur- 
ther tests are made. 


V. Specification 6B; ( 78.98) steel barrels or drums. Re- 
movable head containers which will pass all required tests 
are authorized. 


A. (78.98-1) Compliance. (a) Required in all details. 


B. (78.98.2) Rated capacity. (a) Rated capacity as 
marked (See Section I 78.98-9 (a)(3)). Actual capacity of 
straight-sided containers shall be not less than rated 
(marked) capacity plus 2 percent, nor greater than rated 

capacity plus 2 percent plus 1 quart, except that for 
1405 containers over 30 gallons marked capacity actual 

capacity shall be not less than rated capacity plus 
2 percent, nor greater than rated capacity plus 2 percent 
plus 2 quarts ; actual capacity of bilge-type containers must 
be not less than rated capacity, nor greater than rated 
capacity plus 2 percent plus 2 quarts. 


C. (78.98-8) Composition. (a) Sheets for body and heads 
to be low carbon, open hearth or electric steel. 
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D. (78.98-5) Parts and dimensions. (a) Parts and dimen- 
sions as follows: 


Author- 
ized 
Marked gross 
capacity weight Typeof Body Head Type 
(gallons) (pounds) container sheet sheet 


5to 10 160 Straight side 
5to 30 480 
Bto 55 880 
Bto 30 480 
Bto 55 880 
5to110 1760 
Sto 33 480 
5to 55 880 


1 Rolled or swedged in hoops permitted. 


|| 8&8I || 


(b) Steel sheets of specified gauges shall comply with 
the following: 


Nominal Thickness! Minimum Thickness? 
(inch) (inch) 
0.1046 0.0946 
0.0897 0.0817 
0.0747 0.0677 
0.0673 0.0603 
0.0598 0.0533 
0.0478 0.0428 


1 Thickness shall be measured at any point on the sheet not less than 
8/8 inch from an edge. 


1406 JE. (78.98-6) Rolling hoops. (a) Separate hoops 
to have tight fit on shell and be firmly secured in 
place. Beading under rolling hoops not permitted. Attach- 
ment to drum body by spot welding, except for continuous 
resistance method, not permitted. Welding of I bar type 
directly to body of drum in any manner not permitted. 


F. (78.98-7) Closures. (a) Adequate to prevent leakage; 
gaskets required. Closures must be of screw-thread type 
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or secured by positive fastening. (b) Closing part (plug, 
cap, plate, ete., see Note 1) must be of metal as thick as 
prescribed for head of container; this not required for con- 
tainers of 12 gallons or less when the opening to be closed 
is not over 2.3 inches in diameter. If unthreated cap is used 
it must be provided with outside sealing devices which can- 
not be removed without destroying the cap or sealing 
device. 


Note 1: This does not apply to cap seal over a closure 
which complies with all requirements. 


G. (78.98-8) Defective containers. (a) Leaks and other 
defects to be repaired by method used in constructing con- 
tainer, not by soldering. 


H. (78.98-9) Marking. (a) Marking on each container 
by embossing on head, except that such embossment must 
be on the permanent head for drums having removable 
heads, with raised marks, or by embossing or die stamping 
on footring on drums equipped with footrings, or on metal 
plates securely attached to drum by drazing or welding not 
less than 20 percent of the perimeter as follows: 


(1) ICC-6B***; stars to be replaced by the authorized 
gross weight (for example, ICC-6B880, etc.). In addition, 
when the container is of stainless steel, the type of steel 
used in body and head sheets as identified by American Iron 
and Steel Institute type number, and also the letters HT 
following steel designation on containers subjected to stress 
relieving or heat treatment during manufacture (for ex- 
ample, ICC-6B880-304 or ICC-6B880-304 HT as applicable), 
shall be shown. These marks shall be understood to certify 
that the container complies with all specification require- 

ments. 


1407 (2) Name or symbol (letters) of maker. 


(3) Gauge of metal in thinnest part, rated capacity 
in gallons, and year of manufacture (for example, 14-55- 
50). When gauge of metal in body differs from that in 
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head, both must be indicated with slanting line between 
and with gauge of body indicated first (for example, 14/22- 
55-50 for body 14 gauge and head 12 gauge). 


I. (78.98-10) Size of markings. (a) Size of markings 
(minimum) : 14” high for 33-gallon or less, 34” for over 33 
and not over 55 gallons, and 1” for over 55 gallons. 


J. (78.98-11) Type tests. (a) Samples taken at random 
and closed as for use, shall withstand prescribed tests with- 
out leakage. Samples last tested to be retained until further 
tests are made. The type tests are as follows: 


(1) Test by dropping, filled with dry, finely powdered 
material to the authorized gross weight, from height of 4 
feet onto solid concrete so as to strike diagonally on top 
chime, or when without chime seam, to strike on other cir- 
cumferential seam; also additional drop test on any other 
parts which might be considered weaker than the chime. 
Closing devices and other parts projecting beyond chime or 
rolling hoops must also be capable of withstanding this 
test. 


(2) Hydrostatic pressure test of 30 pounds per square 
inch sustained for 5 minutes. Leakage through closure shall 
not constitute failure. 


K. (78.98-12) Leakage test. (a) Each container shall be 
tested, with seams under water or covered with soapsuds 
or heavy oil, by interior air pressure of at least 15 pounds 
per square inch. Leakers shall be rejected or repaired and 
retested. Removable head containers not required to be 
tested with heads in place except that samples taken at 
random and closed as for use, of each type and size, must 
be tested at start of production and repeated every four 
months. Samples so tested must be retained until further 

tests are made. 


1408 VI. Specification 6C; (78.99) steel barrels or 
drums. Removable head containers which will pass 
all required tests are authorized. 
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A. (78.99-1) Compliance. (a) Required in all details. 


B. (78.99-2) Rated capacity. (a) Rated capacity as 
marked, (see Section I (78.99-9(a) (3). Actual capacity 
of straight-sided containers shall be not less than rated 
(marked) capacity plus 2 percent, nor greater than rated 
capacity plus 2 percent plus 1 quart, except that for con- 
tainers over 30 gallons marked capacity actual capacity 
shall be not less than rated capacity plus 2 percent, nor 
greater than rated capacity plus 2 percent plus 2 quarts; 
actual capacity of bilge-type containers must be not less 
than rated capacity, nor greater than rated capacity plus 
2 percent plus 2 quarts. 


C. (78-99-3) Composition. (a) Sheets for body and heads 
to be low carbon, open hearth or electric steel. 


D. (78-99-5) Parts and dimensions. (a) Parts and di- 
mentions as follows: 
Minimum 
thickness, 
Author- uncoated 
ized sheets 
Marked gross (gauge) 
capacity weight Typeof Body Head Type 
(gallons) (pounds) container sheet sheet 


5 80 Straight side 22 22 None 
5to 10 160 20 20 -do~ 
5to 30 480 18 
Sto 55 880 16 
5to1l0 1760 14 
Sto 30 480 18 
5to 55 880 16 
5to110 1760 14 
Bto 83 = 480 18 
Sto 55 880 ...do_. 16 


[1 SRRI TI II 
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(b) Steel sheets of specified gauges shall comply with the 
following: 
Nominal thickness Minimum thickness? 
Gauge No. (inch) (inch) 
14 0.0747 0.0677 
15 0.0678 0.0608 
16 0.0598 0.0588 
18 0.0478 0.0428 


20 0.0359 0.0324 
22 0.0299 0.0269 


en $$ 
2 Thickness shall be measured at any point on the sheet not less than 
3/8 inch from an edge. 


1409 E. (78.99-6) Rolling hoops. (a) Separate hoops to 
have tight fit on shell and be firmly secured in place. 
Beading under rolling hoops not permitted. Attachment 
to drum body by spot welding, except for continous re- 
sistance method, not permitted. Welding of I bar type 
directly to body of drum in any manner not permitted. 


F. (78.99-7) Closures. (a) Adequate to prevent leakage ; 
gaskets required. Closures must be of a screw-thread type 
or secured by positive fastening. 


(b) Closing part (plug, cap, plate, etc., see Note 1) must 
be of metal as thick as prescribed for head of container ; 
this not required for containers of 12 gallons or less when 
the opening to be closed is not over 2.3 inches in diameter. 
Tf unthreaded cap is used it must be provided with outside 
sealing devices which cannot be removed without destroy- 
ing the cap or sealing device. 


Note 1: This does not apply to cap seal over a closure 
which complies with all requirements. 


G. (78.99-8) Defective containers. (a) Leaks and other 
defects to be repaired by method used in constructing con- 
tainer, not by soldering. 

H. (78.99-9) Marking. (a) Marking on each container 
embossing on head, except that such embossment must be 
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on the permanent head for drums having removable heads, 
with raised marks, or by embossing or die stamping on 
footring on drums equipped with footrings, or on metal 
plates securely attached to drum by brazing or welding not 
less than 20 percent of the perimeter, as follows: 


(1) ICC-6C***; stars to be replaced by the authorized 
gross weight (for example, ICC-6C880, etc.). In addition, 
when the container is of stainless steel, the type of steel 
used in body and head sheets as identified by American 
Iron and Steel Institute type number, and also the letters 
HT following steel designation on containers subjected to 
stress relieving or heat treatment during manufacture, (for 
example, ICC-6C880-304 or ICC-6C880-304 HT as appli- 
cable), shall be shown. These marks shall be understood to 
certify that the container complies with all specification 

requirements. 


1410 (2) Name or symbol (letters) of maker. 


(3) Gauge of metal in thinnest part, rated ca- 
pacity in gallons and year of manufacture (for example, 
14-55-50). When gauge of metal in body differs from that 
in head, both must be indicated with slanting line between 
and with gauge of body indicated first, for example 14/12- 
55-50 for body 14 gauge and head 12 gauge). 


I. (78.99-10) Size of markings. (a) Size of markings 
(minimum) : 14” high for 33-gallon or less, 34” for over 33 
and not over 55 gallons, and 1” for over 59 gallons. 


J. (78.99-11) Type tests. (a) Samples taken at random 
and closed as for use, shall withstand prescribed tests with- 
out leakage. Samples last tested to be retained until fur- 
ther tests are made. The type tests are as follows: 


(1) Test by dropping, filled with dry, finely powdered 
material to the authorized gross weight, from height of 4 
feet onto solid concrete so as to strike diagonally on top 
chime, or when without chime seam, to strike on other 
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circumferential seam; also additional drop test on any 
other parts which might be considered weaker than the 
chime. Closing devices and other parts projecting beyond 
chime or rolling hoops must also be capable of withstand- 
ing this test. 


(2) Hydrostatic pressure test of 30 pounds per square 
inch sustained for 5 minutes. Leakage through closure shall 
not constitute failure. 


K. (78.99-12) Leakage test. (a) Each container shall be 
tested with seams under water or covered with soapsuds 
or heavy oil, by interior air pressure of at least 15 pounds 
per square inch. Leakers shall be rejected or repaired and 
retested. Removable head containers not required to be 
tested with heads in place except that samples taken at 
random and closed as for use, of each type and size, must 
be tested at start of production and repeated every four 
months. Samples so tested must be retained until further 

tests are made. 


1411 VIL. Specification 17C (78.115) ; steel drums. Single 
trip container. Removable head containers which will 
pass all required tests are authorized. 


A. (78.115-1) Compliance. Required in all details. 


B. (78.115-2) Rated capacity. Rated capacity as marked, 
(see J(78.115-10(1)(c)). Minimum actual capacity of con- 
tainers shall be not less than rated (marked) capacity plus 
4 percent. Maximum actual capacity shall not be greater 
than rated (marked) capacity plus 5 percent or rated 
(marked) capacity plus 4 percent plus 1 quart whichever 
is the greater. 


C. (78.115-3) Composition. Sheets for body and heads to 
be low carbon, open hearth or electric steel. 


D. (78.115-5) Seams. Body seams welded. 
E. (78.115-6) Parts and dimensions. 
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1. Parts and dimensions as follows: 


$e 

Minimum 

thickness, ‘ 

os aeabad Rolling hoops 
Marked sheets Minimum 
capacity (gauge) Size Weight 
not over Type of Body Head (gauge (pounds 
(gallons) container sheet sheet orinch) per foot) 


5 Straight side 24 
10 ee (ee 20 
30 wees 10! en 18 18 
55 —— do —— 16 16 


1 Rolled or swedged in hoops. 
2 Each removable head drum must have three rolled or swedge in 


hoops with the center-line of one not more than 3 inches from the top 
carl. 


9. Steel sheets of specified gauges shall comply with the 
following: 


a 
Nominal thickness? Minimum thickness! 
Gauge No. (inch) (inch) 


16 0.0598 0.0533 
18 0.0478 0.0428 
20 0.0859 0.0824 
24 0.0239 0.0209 


___ * eee 
1 Thickness shall be measured at any point on the sheet not less than 
3/8 inch from an edge. 


F. (78.115-7) Convex heads. Convex (crowned) heads, 
not extending beyond level of chime, required for drums of 
25 gallons capacity or over; minimum convexity of ¥ inch 

required. 


1412 G. (78.115-8) Closures. 
1. Adequate to prevent leakage; gaskets required. 


2. Closing part (plug, cap, plate, etc., see Note 1) must 
be of metal as thick as prescribed for head of container; 
this not required for containers of 12 gallons or less when 
the openings to be closed is not over 2.3 inches in diameter. 
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If unthreaded cap is used it must be provided with outside 
sealing devices which cannot be removed without destroy- 
ing the cap or sealing device. 


Note 1: This does not apply to cap seal over a closure 
which complies with all requirements. 


3. For closure with threaded plug or cap, the seat (flange, 
ete.) for plug, or cap, must have 3 or more complete 
threads; two drainage holes of not over 5/16 inch diameter 
are allowed. Plug, or cap, must have sufficient length of 
thread to engage 3 threads when screwed home with gasket 
in place. 


I. (78.115-9) Defective containers. Leaks and other de- 
fects to be repaired by method used in constructing con- 
tainer, not by soldering. 


J. (78.115-10) Marking 


1. Marking on each container by embossing on head, 
except that such embossment must be on the permanent 
head for drums having removable heads, with raised marks, 
or by embossing or die stamping on footring on drums 
equipped with footrings, or on metal plates securely at- 
tached to drum by brazing or welding not less than 20 
percent of the perimeter, as follows: 


(a) ICC-17C. The letters STC; located just below or 
above the ICC mark to indicate ‘‘single trip container.’’ In 
addition, when the container is of stainless steel, the type 
of steel used in body and head sheets as identified by 
American Iron and Steel Institute type number, and also 
the letters HT following steel designation on containers 
subjected to stress relieving or heat treatment during 
manufacture (for example, ICC-17C-304 or ICC-17C-304 
HT as applicable), shall be shown. These marks shall be 
understood to certify that the container complies with all 
specifications requirements. 


(b) Name or symbol (letters) of maker. 
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1413 (c) Gauge of metal in thinnest part, rated capacity 

in gallons, and year of manufacture (for example, 
14-55-50). When gauge of metal in body differs from that 
in head, both must be indicated with slanting line between 
and with gauge of body indicated first (for example 14/12- 
55-50 for body 14 gauge and head 12 gauge). 


K. (78.115-11) Size of markings. Size of markings (mini- 
mum): %” high for 33 gallons or less, 34” for over 33 and 
not over 55 gallons. 


L. (78.115-12) Type tests. 


1. Samples taken at random and closed as for use, shall 
withstand prescribed tests without leakage. Samples last 
tested to be retained until further tests are made. The type 
tests are as follows: 


(a) Test by dropping, filled with water to 98 percent 
capacity, from height of 4 feet onto solid concrete so as to 
strike diagonally on chime, or when without chime seam, 


to strike on other circumferential seam; also additional 
drop test on any other parts which might be considered 
weaker than the chime. Closing devices and other parts 
projecting beyond chime or rolling hoops must also be 
capable of withstanding this test. 


(b) Hydrostatic pressure test of 40 pounds per square 
inch sustained for 5 minutes; except that full removable 
head drums must sustain 30 pounds per square inch. 


M. (78.115-13) Leakage test. Each container shall be 
tested, with seams under water or covered with soap suds 
or heavy oil, by interior air pressure of at least 15 pounds 
per square inch. Leakers shall be rejected or repaired and 
retested. Removable head containers not required to be 
tested with heads in place except that samples taken at 
random and closed as for use, of each type and size, must 
be tested at start of production and repeated every four 
months. Samples so tested must be retained until further 
tests are made. 
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1414 VILL. Specification 17H (78.118); steel drums. 
Single trip container. Removable head required. 


A. (78.118-1) Compliance. Required in all details. 


B. (78.118-2) Rated capacity. Rated capacity as marked, 
see I (78.118-10(1)(3). Minimum actual capacity of con- 
tainers shall be not less than rated (marked) capacity plus 
4 percent. Maximum actual capacity shall not be greater 
than rated (marked) capacity plus 5 percent or rated 
(marked) capacity plus 4 percent plus 1 quart whichever 
is the greater. 


C. (78.118-3) Composition. Sheets for body and heads 
to be low carbon, open hearth or electric steel. 


D. (78.118-5) Seams. Body seams welded. 
E. (78.118-6) Parts and dimensions. 


1. Parts and dimensions as follows: 


Minimum thickness, 
uncoated sheets 
(gauge) 
Marked Remov- Minimum 
capacity Bottom able Size Weight 
not over Type of Body head head Type (gauge (pounds 
(gallons) container sheet sheet sheet orinch) per foot) 


5 Straight side 24 24 20 None 
30 ies SAO) 18 18 18 (1) 
55 eee eer 18 18 314 (2) 
1 Rolled or swedged in hoops. 
2Each drum must have three rolled or swedged in hoops one to be 
placed in the body near the top curl. 


316 gauge authorized provided there are one or more corrugations 
in the cover near the periphery. 


Rolling hoops 
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9. Steel sheets of specified gauges shall comply with the 
following: 


Nominal thickness? Minimum thickness? 
Gauge No. (inch) (inch) 
14 0.0747 0.0677 


16 0.0598 0.0533 
18 0.0478 0.0428 
20 0.0359 0.0824 
24 0.0239 0.0209 


eee 
1 Thickness shall be measured at any point on the sheet not less than 
3/8 inch from an edge. 


F. (78.118-7) Convex heads. Convex (crowned) heads 
not extending beyond level of chime, required for drums of 
25 gallons capacity or over; minimum convexity of 3% inch 

required. 
1415 1. Adequate to prevent leagake ; gaskets required. 


2. Drums over 5 gallons capacity must be closed 


by means of 12 gauge bolted ring with drop forged lugs, 
one of which is threaded, and having % inch bolt and nut 
for drums not over 30 gallons capacity and 5% inch bolt 
and nut for drums over 30 gallons capacity. Five gallon 
drums must be of lug type closure with cover having at 
least 16 lugs. 


3. For closure with threaded plug or cap, the seat (flange, 
ete.) for plug or cap, must have 3 or more threads; two 
drainage holes of not over 5/16 inch diameter are allowed. 
Plug, or cap, must have sufficient length of thread to en- 
gage 3 threads when screwed home with gasket in place. 
Provided, That for containers having a capacity of 12 gal- 
lons and less the seat (flange, etc.) for plug, or cap, must 
have two or more complete threads and plug, or cap, must 
have sufficient length of thread to engage two threads when 
screwed home with gasket in place. 
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H. (78.118-9 Defective containers. Leaks and other de- 
fects to be repaired by method used in constructing con- 
tainer, not by soldering. 


I. (78.118-10) Marking. 


1. Marking on each container by embossing on head, 
except that such embossment must be on the permanent 
head for drums having removable heads, with raised marks, 
or by embossing or die stamping on footring on drums 
equipped with footrings, or on metal plates securely at- 
tached to drum by brazing or welding not less than 20 per- 
cent of the perimeter as follows: 


(a) ICC-17H. The letters STC; located just below or 
above the ICC mark to indicate ‘single trip container.”” In 
addition, when the container is of stainless steel, the type 
of steel used in body and head sheets as identified by 
American Iron and Steel Institute type number, and also 
the letters HT following steel designation on containers 
subjected to stress relieving or heat treatment during man- 
ufacture (for example, ICC-17H-304 or ICC-17H 304 HT 

as applicable), shall be shown. These marks shall 
1416 be understood to certify that the container complies 
with all specification requirements. 


(b) Name or symbol (letters) of maker. 


(c) Gauge of metal in thinnest part, rated capacity in 
gallons, and year of manufacture (for example, 12-55-50). 
When gauge of metal in body differs from that in head, 
both must be indicated with slanting line between and with 
gauge of body indicated first (for example 14/12-55-50 for 
body 14 gauge and head 12 gauge). 


J. (78.118-11) Size of markings. Size of markings (mini- 
mum): 14” high for 33-gallon or less, 34” for over 33 and 
not over 55 gallons. 


K. (78.118-12) Type tests. 


1. Samples taken at random and closed as for use, shall 
withstand prescribed tests without leakage. Samples last 
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tested to be retained until further tests are made. The 
type tests are as follows: 


(a) Test by dropping, filled with water to 98 percent 
capacity, from height of 4 feet onto solid concrete so as to 
strike diagonally on chime, or when without chime seam, 
to strike on other circumferential seam; also additional 
drop test on any other parts which might be considered 
weaker than the chime. Closing devices and other parts 
projecting beyond chime or rolling hoops must also be 
capable of withstanding this test. 


(b) Hydrostatic pressure test of 15 pounds per square 
inch sustained for 5 minutes. 


L. (78.118-13) Leakage test. Each container shall be 
tested, with seams under water or covered with soapsuds 
or heavy oil, by interior air pressure of at least 7 pounds 
per square inch for for containers over 12 gallons capacity 
and at least 5 pounds for others. Leakers shall be rejected 
or repaired and retested. Containers are not required to be 


tested with heads in place except that samples taken at 

random and closed as for use, of each type and size, must 

be tested at start of production and repeated every four 

months. Samples so tested must be retained until further 
tests are made. 

1417 IX. Specification 194 (78.190) Wooden boxes, glued 
plywood, cleated. 

A. (78.190-1) Compliance. Required in all details. 

B. (78.190-2 Three-way corners (when specified in Cc 
(78.190-3) to M(78.190-13) shall be of type so nailing will 
be into edge grain of cleats, unless otherwise specified. 

C. (78.190-3) Lumber 

1. Well seasoned and commercially dry; free from decay, 
loose knots, knots that would interfere with nailing, and 
other defects that would materially lessen the strength. 
Cleats to be free from knots and grain of wood must not 
cross cleat in less than one-half its length. 
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2. To be at least 3-ply, except for cleats; each ply glued 
in place with grain at right angles to the one next. 


D. (78.190-4) Nails. Cement coated and of size specified 
for ‘‘sinkers,’’ ‘‘coolers,’’ and 3-ply-veneer nails’”’ as gen- 
erally known to the trade. 


E. (78.190-5) Grouping of principal woods. Grouping 
as follows: 
Group 1 


White pine Willow 
Norway pine Noble fir 
Aspen, (popple) Magnolia 
Spruce Buckeye 
Western (yellow) pine White fir 
Cottonwood Cedar 
Yellow poplar Redwood 
Balsam fir Butternut 
Chestnut Cucumber 


Sugar pine Alpine fir 
Cypress Lodgepole pine 
Basswood Jackpine 


Group 2 
Southern yellow pine Douglas fir 
Hemlock Larch (tamarack) 
North Carolina pine 

Group 3 


White elm Black ash 

Red gum Black gum 

Sycamore Tupelo 

Pumpkin ash Maple—soft or silver 


Group 4 


Hard Maple Birch 
Beech Rock elm 
Oak White ash 
Hackberry Hickory 
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F. (78.190-6) Three-way corners. Three-way corners re- 
quired; except for authorized gross weight not over 75 
pounds. 


1418 G. (78.190-7) Cleats required. 


1. Two on each face at opposite edges; others as 
necessary so that cleats are not over 12” apart. These to 
extend full length of face. 


2. Others, if necessary, to provide nailing surface at each 
box edge. 


H. (78.190-8) Parts and dimensions. Parts and dimen- 
sions as follows: 


Cleats of group Cleats of group 
1 or 2 woods! 3 or 4 woods! 


Authorized Plywood 
gross minimum Minimum Minimum Minimum Minimum 
weight thickness thickness width thickness width 
Pounds Inch Inch Inches Inch Inches 


50 3/20 1/2 1 1/2 1/2 1 1/2 

15 3/20 9/16 1 11/16 1/2 1 1/2 

100 3/16 5/8 1 7/8 1/2 1 1/2 

150 3/16 11/16 2 1/16 1/2 1 1/2 

200 3/12 3/4 2 1/4 9/16 1 11/16 
300 3/12 13/16 2 %/16 5/8 1 7/8 
400 3/12 7/8 2 5/8 11/16 2 1/16 


1 Variation authorized of 1/8 prescribed thickness of any part not to 
exceed 10 percent of its area. Cleats at least %” thick, of cross section 
equivalent to prescribed cleats are authorized. 


I. (78.190-9) Marking. 
1. Marking on each container with letters and figures at 
least 1” high in rectangle as follows: 


Toc-19A°**_| 


(a) The stars must be replaced by authorized gross 
weight (for example, ICC-19A200). This mark shall be 
understood to certify that box complies with all specifica- 
tion requirements. 
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(b) Name of maker located just above, below, or follow- 
ing the mark specified in paragraph (a) of this section or 
their symbol. 

J. (78.190-18) Setting up and closing all boxes. 

1. Each edge of each plywood section secured with 3-ply- 
veneer cement coated nails, or staples, at 3” intervals as 
follows: 

(a) To face of cleat; clinching required; cement coating 

optional. 
1419 (b) To edge of cleat; except when nailing through 
a cleat in which case nail as in M(78.190-13). 

K. (78.190-11) Boxes with 3-way corners. Each cleat 
forming 3-way corner to be nailed with 2 nails at each end 
into edge of adjoining cleat. 

L. (78.190-12) Boxes with 3-way corners. Each edge 
cleat to be nailed to cleat adjoining face. 

M. (78.190-13) Nails and nailing under K(78.190-11) 
and L(78.190-12.) To be cement coated and as follows: 


Nails—cement coated 
Group 1 or 2 woods Group 8 or 4 woods 
Cleats — —— ee aainaapabaaaaaaan 


thickness Size Spacing Size Spacing 
(inch) (penny) (inches) (penny) (inches) 


1/2 1 3/4 
9/16 2 

5/8 2 

11/16 21/4 
3/4 21/4 
13/16 21/2 
7/8 2 3/4 


1420 X. Specification 19B (78. 191) Wooden bozes, 
glued plywood, nailed. 


A. (78.191-1) Compliance. Required in all details. 


B. (78.191-2) Authorized gross weight. Authorized 
gross weight not to exceed 150 pounds. 
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C. (78.191-3) Plywood. 


1. Plywood shall be made from veneer which has been 
rotary cut, sliced or sawed. It shall be well seasoned and 
commercially dry; free from decay, objectionable knots, 
that interfere with nailing, splits, gaps, and other defects 
that materially lessen the strength. Plywood shall be of 
good commercial box or sheathing grade. 


2, Plywood shall be at least 5 ply; each ply alternately 
glued with the grain at right angles to the one next. 


D. (78.191-4) Nails. 


1. Cement coated and of size specified for ‘‘sinkers”’ or 
<<eoolers’’ as generally known to the trade. 
9, Nail spacing as follows: 


Maximum spacing when driven into 
end and corner posts 


Nail (size) in penny Side grain End grains 
Inches Inches 


Threepenny 11/4 1 

Fourpenny 11/2 11/4 
Fivepenny 1 3/4 11/2 
Sixpenny 2 13/4 
Sevenpenny 21/4 2 

Eightpenny 2 1/2 21/4 
Ninepenny 23/4 21/2 


Tenpenny 3 21/2 


E. (78.191-5) Corner construction. Boxes exceeding 35 
pounds gross weight must have 4 vertical corner posts, or 
other equally suitable devices or fasteners; nailed lap- 
joint permitted for others. 


F. (78.191-6) Assembly. Assemble with grain of outer 
plywood face in the direction of the longest faces of the 
box and securely nail or fasten to corner posts or ends as 
provided in D(78.191-4) and E(78.191-5). 


eer ees ts Se + - 


a ee 
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G. (78.191-7) Special tests. 


1. Samples of each type and size manufactured, taken at 

random, and filled with dummy contents the shape 

1421 and size of expected contents, or with sand or saw- 

dust, to the gross weight at which container is 

marked, closed as for use, must be capable of withstand- 

ing the following tests without serious rupture or exposure 
of contents: 


(a) 8 drops from height of 1 foot, one on each corner, 
onto solid concrete. 


H. (78.191-8) Closing for shipment. Box to be securely 
closed. Nails, if used, must be as prescribed in C(78.191-3) 
hinges and hasps or other equally efficient device author- 
ized. 


I. (78.191-9) Marking. 


1. Marking on each container with letters and figures at 
least 14” high in rectangle as follows: 


|_10C-19B***_| 


(a) The stars must be replaced by authorized gross 
weight (for example ICC-19B150). This mark shall be 
understood to certify that box complies with all specifica- 
tion requirements. 


(b) Name of maker located just above, below, or follow- 
ing the mark specified in paragraph 1 of this section or 
their symbol. 


1422 XI. Specification 55 (78.250); metal-encased, lead 
or uranium metal-shielded, radioactive materials 
container. 


A. (78.250-1) Compliance. Required in all details. 
B. (78.250-2) Requirements for design and construction. 
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1. Lead or uranium metal shield to be encased in mild 
steel or equally fire-resistant metal of minimum wall thick- 
nesses as follows: 


(a) One-eighth inch (14) thick for not more than 6 
inches of lead or uranium metal (see Note 1). 


(b) One-fourth inch (14”) thick for more than 6 inches 
of lead or uranium metal (see Note 1). 


Note 1: Thickness of lead to be measured from outer 
edge of source cavity to nearest point on outer container 
wall. 


9. Lead or uranium metal shield to be completely en- 
eased so that molten lead or uranium metal will not flow 
away or lose its shielding efficiency if involved in a fire. 
The shield must be supported in the outer container in 
such manner that it cannot change position under any ordi- 
nary conditions. Parts of the shield must be so designed 
that radiation cannot be ‘‘beamed”’ at point where sections 


join (offset design required). 


3. Containers weighing more than 500 pounds must be 
fitted with skids or otherwise designed so that excessive 
weight will be prevented on small areas of car or truck 
floors. 


4. Containers weighing more than 500 pounds must be 
provided with hooks, handles, skids, or other devices to 
facilitate handling. 


C. (78.250-3) Welding and brazing. When used to join 
parts of the container must be performed in a workman- 
like manner and shall provide a joint efficiency of not less 
than 85 percent. The melting point of brazing material 
must be in excess of 1000°F. 


D. (78.250-4) Closures. 


1. Closure must be by positive fastening device capable 
of withstanding severe impacts without failure. 
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2. Lead or uranium metal shielding forming part of 
closing device must be completely encased in mild steel or 
equally fire resistant metal. 


3. Closure must be off-set design where inserted into 
other parts of the container. 


4. A means must be provided on the closure to 
1423 accommodate a seal of a type that must be destroyed 
if container is opened for any purpose. 


E. (78.250-5) Marking. 


1. Marking on each container in an unobstructed area, 
by embossing or die-stamping on the container, or on a 
metal plate attached to the container by welding or brazing, 
in letters and figures at least 14” in height, as follows: 


(a) ICC-55*** (stars to be replaced by the tare weight 
of the container (for example: ICC-55-850) ). These marks 
shall be understood to certify that the container complies 
with all specification requirements. 


(b) Name or symbol (letters) of maker or user assuming 
responsibility for compliance with specification require- 
ments. 


XII. Specification 2R (78.34); inside containers, metal 
tubes. 


A. (78.34-1) Size. Outside diameter of the tube must 
not exceed 6 inches and length must not exceed 16 inches 
exclusive of flanges or handling or fastening devices. 


B. (78.34-2) Manufacture. Stainless steel, malleable 
iron, or brass having a wall thickness of not less than 3/22 
inch for diameter up to 2 inches and not less than % inch 
for diameter up to 6 inches. The ends of the tube must be 
fitted with screw type closures or flanges (see subparagraph 
(D) of this section), except that one end of the tube may 
be permanently closed by a welded or brazed plate. Welded 
or brazed side seams are authorized. 
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C. (78.34-3) Welding and brazing. Must be done in a 
workmanlike manner and must be free from defects. 


D. (78.34-4) Closing devices. Must be of screw type, 
except that securely bolted flange closure provided with 
suitable gasket is authorized for openings exceeding 3 
inches in diameter. When of screw thread type, number 
of threads per inch must be not less than United States 
standard pipe threads. Caps or plugs are authorized. 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


In the Matter of 
WALKER TRUCKING COMPANY 


Docket No. 27-5 


Order Postponing and Setting New Date for Hearing 


On April 13, 1960, counsel for intervening objectors 
advised that the technical assistants and witnesses who are 
needed to aid the objectors in the cross examination and 
for the presentation of direct evidence will not be available 
for the hearing now scheduled for April 19, 1960, but will 
be available after June 12, 1960. 


The Presiding Officer finds: 


1. Good cause has been shown for further postponement 
of hearings in this proceeding. 


The Presiding Officer orders: 
A. The hearing scheduled for April 19, 1960, is cancelled. 


B. The hearing in this proceeding will convene at 10:00 
A.M. on June 14, 1960, in the Common Pleas Courtroom, 
111 Franklin Square, New Britain, Connecticut for the pres- 
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entation of all further testimony to be presented in this 
case. 


Samuel W. Jensch 
Presiding Officer 


Issued : 
April 13, 1960 
Germantown, Maryland 


1450 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


April 11, 1960 
Samuel W. Jensch, Esq. 
Hearing Examiner 
U.S. Atomic Energy Commission 
Washington, 25, D. C. 


Dear Mr. Jensch: 
Re: Walker Trucking Company—Docket No. 27-5 


Reference is made to your telegram dated April 11, 1960 
regarding the above captioned matter. My Committee ad- 
vises me that Professor Thomas H. Jost of Amherst Col- 
lege would only be available after June 12, 1960 and not 
prior to that time. Professor Harrison Brown of California 
Tech. had been available to us on one occasion during the 
school term because he was attending a convention at New 
York. Our latest information from Professor Brown is to 
the effect that he could not possibly testify prior to the 
ending of the present school term in June. David Hill’s 
availability at this time is uncertain, but the only possible 
available date, according to my Committee, is some time in 
June. 


I feel that it is of the utmost importance that may ex- 
perts be present at the time I cross-examine the witnesses 
who have testified to date. Without this expert assistance 
at the time of the cross-examination, I feel I would not be 
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in a position to properly conduct the case for the inter- 
vening objectors. 
Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 


AFP:0 

ee: Hon. J. F. Morelli 
John F. Downes, Esq. 
Sidney G. Kingsley, Esq. 


—— 


1454 UNITED STATES 
ATOMIC ENERGY COMMISSION 
WASHINGTON 25, D. C. 
April 8, 1960 
Honorable Samuel W. Jensch 
Hearing Examiner 
U.S. Atomic Energy Commission 


Dear Mr. Jensch: 


In response to the request by the Presiding Officer dated 
April 6, 1960, that all participants submit comments on 
the effect of a likely postponement request made by the 
City of New Britain, as represented by Algert F. Politis, 
Esq., in his letter of April 4, 1960, it is the position of the 
AKC staff, as representative of the public interest, that as 
a participant it is neither in favor of nor opposed to an 
adjournment. 


The staff wishes to point out, however, the following 
considerations which may be taken into account by the 
Presiding Officer in determining whether an adjournment 
is to be granted and, if so, the extent of any such adjourn- 
ment: 


1. Notwithstanding the fact that the hearing on April 19, 
1960 was scheduled by an order of the Presiding Officer 
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issued on March 18, 1960, no request for an adjournment 
has yet been made by Mayor Morelli. 


2. Mr. Politis, who has made certain representations in 
the letter of April 4, 1960, has appeared in this proceeding 
only on behalf of the group of private citizens. While the 
staff has been glad to communicate with Mayor Morelli 
informally through Mr. Politis as liaison, Mr. Politis does 
not represent the City of New Britain as counsel in this 
proceeding and, as far as is known, has no authority to 
make any representations on its behalf. 


3. Mr. Politis has not complied with the request of the 
Presiding Officer, reiterated during a period of many 
months, that he indicate a date on which his experts will 
be available for a hearing; he has not stated the names of 
his experts, in response to the requests of the Hearing 
Examiner; and he does not unequivocally say that he has 
retained any. 


4. During the entire period of some ten months since this 
hearing was last adjourned in June of 1959, the City 

1455 of New Britain has had ample opportunity to pre- 
pare for the resumption of the hearing and to make 
arrangements for transfer of responsibility from Mayor 
Morelli to his suecessor and for continuing legal representa- 
tion of the city in this proceeding. There is no indication 
that any steps have been taken by the City in this direction. 


5. In his letter of April 4, 1960, Mr. Politis observes that 
the City of New Britain has adopted an ordinance purport- 
ing to prohibit the storage of radioactive waste materials. 
He reported this fact as early as his letter of September 
8, 1959 addressed to the Presiding Officer. It is the position 
of the staff that the arguments in favor of adjournment or 
abandonment of this proceeding which Mr. Politis has ad- 
vanced on the basis of the adoption of the ordinance are 
without merit. 
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6. The City of New Britain has not communicated di- 
rectly with the Presiding Officer as to this proceeding since 
June 9, 1959, the date of the last hearing. 


In view of the facts as to the local election reported by 
Mr. Politis, the staff would recommend a brief adjourn- 
ment, not to exceed ten days, if a request for such an 
adjournment should be made by Mayor Morelli. 


Sincerely yours, 


Sidney G. Kingsley 
Attorney for AEC Staff 
ce: John F. Downes, Esq. 
Algert F. Politis, Esq. 
Hon. Joseph Morelli 


1456 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


April 8, 1960 


Samuel W. Jensch, Esq. 

Hearing Examiner 

U.S. Atomic Energy Commission 
Washington, 25, D. C. 


Re: Walker Trucking Company—Docket No. 27-5 
Dear Mr. Jensch: 


I have just been advised that Professor Thomas H. 
Jost, Radiation Biologist at Amherst College, is available 
to testify any time after June 12th, 1960. We are presently 
contacting Professor Harrison Brown at California Tech. 
who on a previous occasion had advised us that he would 
testify if it did not interfere with his school commitments. 
We will let you know when we hear definitely from him as 
to his availability. David L. Hill, PHD, a physicist of 
Westport, Conn. told our committee that he would be 
available in June. We are also contacting others in this 
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field, but have had no commitments or any prior experi- 
ence with them, so hestitate to state their names at this 
time. 
Very truly yours, 
Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 
AFP:0 
ec: Hon. J. F. Morelli 
John F. Downs, Esq. 
Sidney G. Kingsley, Esq. 


1458 CITY OF NEW BRITAIN 

OFFICE OF THE MAYOR 

NEW BRITAIN, CONNECTICUT 
April 7, 1960 

Samuel W. Jensch, Esq. 
Presiding Officer 
U.S. Atomic Energy Commission 
Washington 25, D. C. 


Dear Mr. Jensch: 


In view of the fact that I am leaving office on April 19, 
1960, and therefore the City of New Britain will have a 
new mayor who, I am sure, will not know the complete file 
concerning the matter in question, it would seem to me 
that a reasonable time of postponement to acquaint the 
new mayor would be the sound thing to do. 


Very truly yours, 


Joseph F. Morelli 
Mayor 
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1461 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


April 4, 1960 


Samuel W. Jensch, Esq. 

Hearing Examiner 

U.S. Atomic Energy Commission 
Washington, 25, D. C. 


Re: Walker Trucking Company—Docket No. 27-5 
Dear Mr. Jensch: 


I would like to point out in some detail the problem that 
will concern the City of New Britain in the event the 
hearing is held on April 19, 1960. 


At the present time there are two candidates running 
for Mayor who hold no office of any kind in the city admin- 
istration. A communication of this hearing to the Town 
Clerk would not in any way advise them officially of the 
pending hearing, because neither of the candidates have 
any official connection with the town government. The can- 
didate who is elected Mayor will be sworn in as Mayor 
at high noon on April 19, 1960 and it will be the first time 
that he as Mayor can take any official action for the city 
in his capacity as Mayor. Therefore, from a practical 
viewpoint you can understand that it is impractical to 
expect that the City of New Britain would be prepared 
to go forward on this particular date. It will be the first 
term for whichever candidate is elected as Mayor, and it 
will take a little time before he organizes his official family 
and is able to take over his duties as Mayor of the City. 
I point out these factors at this particular time because I 
would say it is reasonable to anticipate that the newly 
appointed Mayor may well request a continuance on the 
day of the hearing. I know that the presence of all the 
witnesses and the government officials attached to the con- 
duct of this hearing will entail considerable expense to 
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the United States Government, and I would like to fore- 
stall the necessity of an adjourned hearing in the interest 
of economy alone. I think, in the interest of the City of 
New Britain as a corporate body, together with the inter- 
est of all other citizens, that this matter should be care- 
fully considered so that the hearing may be fairly conduced. 


There is another important phase of the situation that 
I think should be considered by the government, ie: at 
the present time, the counsel for the A.E.C. has been 
advised by this office that legislation has been passed in 
the City of New Britain forbidding an operation of this 
type, even in the event a petitioner were granted a license 
by the A.E.C. It would therefore become academic, and 
all the monies it would cost to conduct these hearings 
would be totally wasted. I think, in the interests of 
1462 economy, it should first be ascertained whether or 
not this type of operation may be conducted in the 
event the license is granted, before any Federal funds are 
expended on a hearing of this type. It may be noted that 
the hearings in Berlin, Connecticut, concerning, the same 
petitioner, were abandoned because of a like ordinance. 
Therefore any monies and effort expended on this hearing 
were wasted as far as the United States Government was 
concerned. It is only fair to state that the local ordinance 
has been attacked by the petitioner and is presently pend- 
ing in our state courts. Final determination of the legality 
of the ordinance should be made before any further monies 
are expended by the United States Government in this 
matter. 


I think in a short time I will have available for you the 
names of the experts that will testify for the intervening 
objectors and I will forward the same to you. 


This letter is not written merely for the purpose of a 
delaying tactic by the intervening objectors, but I think 
all the facts should be brought to the attention of the 
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Government before final determination of when the hear- 
ing should be held is made. 


Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervening Objectors 


AFP:0 

ce: Hon. J. F. Morelli 
John F. Downes, Esq. 
Sidney G. Kingsley. 


1472 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


March 23, 1960 


Samuel W. Jensch, Esq. 

Hearing Examiner 

U.S. Atomic Energy Commission 
Washington, 25, D. C. 


Re: Walker Trucking Company—Docket No. 27-5 
Dear Sir: 


To date I have not received any official notice that the 
above captioned matter has been scheduled for any par- 
ticular date. However, it has been called to my attention 
through the newspapers that it has been set down for 
April 19, 1960. This date would put me in an untenable 
position to properly present the case on behalf of the 
objectors, because on that date a new mayor, other than 
Joseph F. Morelli, will be sworn in. This will be the new 
Mayor’s first day in office and, of course, he will be totally 
unfamiliar with the facts involved. Joseph F. Morelli 
has filed an appearance as Mayor and on that particular 
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date will have no status as Mayor, and will, of course, 
have to withdraw from actual participation in the hearing 
because he was admitted solely because of the office he 
held. To properly conduct this matter, the cooperation 
of the new Mayor together with other city officials is 
absolutely necessary. 


I have also been advised by the committee for whom I 
am acting as attorney, that one of the problems of obtain- 
ing experts is the fact that the majority of them are affili- 
ated with schools and are unable to get away from their 
classes. This would not be a problem if this meeting were 
held some time during the middle of June, when the col- 
leges are closed and these experts would be ready and 
willing to testify as to their knowledge in this matter. 


It is true that prior to the setting of the date of the last 
hearing, I had requested more time to obtain experts be- 
cause many of the experts we contacted, who were willing 
to testify, had prior commitments. We did, however, 
through considerable effort and expense, have available 
for that date, expert testimony. The matter was continued 
not because of my request, but due to the fact that the 
petitioner himself was not in a position to go forward. 
This fact was not brought to our attention until approxi- 
mately the last minute, so that it caused considerable in- 
convenience and expense to us. It is therefore the doing of 

the petitioner that the hearing has been delayed. 


1473 It is not our purpose to delay the matter. It is 

merely our purpose to be in a position to present 
all the evidence that may be available so that a just and 
fair decision can be arrived at. This matter vitally affects 
a great many people within the immediate area of the 
site in question and their rights, I believe, should be given 
as much protection and consideration as the rights of one 
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individual whose main purpose is to obtain a license so 
that he may enter a profitable venture. 


Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
‘Attorneys for Intervening Objectors 
AFP:0 
ee: Sidney G. Kingsley, Attorney for AEC Staff 
Hon. Joseph F. Morelli 
John F. Downes, Esq. 


—— 


1475 March 21, 1960 
Sidney G. Kingsley, Esq. 
Attorney for AEC Staff 


US. Atomic Energy Commission 
Washington, 25, D. C. 


Re: Walker Trucking Company 
Docket No. 27-5 
Dear Mr. Kingsley: 


With reference to the request of Mr. Downes for a hear- 
ing in the above matter, I hereby respectfully request that 
the same be set down for some time during the middle of 
the month of May, so that I may have an opportunity to 
contact my experts. 


Very truly yours, 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 


AFP:0 

ce: Hon. J. F. Morelli 
Samuel W. Jensch, Esq. 
John F. Downes, Esq. 
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UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


In the Matter of 
THE WALKER TRUCKING COMPANY 


Docket No. 27-5 
Order for Hearing on April 19th, 1960 


On March 18, 1960, Walker Trucking Company of New 
Britain, Connecticut, filed a request that the hearing 
resume in this proceeding. On March 15, 1960, the Staff 
of the Commission reported that an application had been 
filed on February 29, 1960 by Walker Trucking Company 
substituting the name of a person stated to be qualified 
to supervise the proposed operations. 


It appears that the deficiency in the application which 
was the basis for the postponement of hearing issued on 
February 5, 1960, has been supplied sufficient for the pur- 
poses of a hearing. 


TAKE NOTICE that a resumed and contemplated final 
session of hearings for this proceeding to include direct 
and cross examination of all witnesses for the Applicant, 
the Staff, and intervenors will be convened on April 19, 
1960, at 10:00 A. M. in the Common Pleas Courtroom, 
111 Franklin Square, New Britain, Connecticut. 


Samuel W. Jensch 
Presiding Officer 
Issued : 
March 18, 1960 
Germantown, Maryland 
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1506 LAW OFFICES 
ERICSON, POLITIS, GLEASON AND CAVALIERE 


January 25, 1960 


Sidney G. Kingsley, Esq. 
US. Atomic Energy Commission 
Washington, 25, D. C. 


Re: Walker Trucking Co. Docket 27-5 
Dear Mr. Kingsley: 


Pursuant to our telephonic conversation, I am enclosing 
herewith a copy of the local ordinance relative to the 
disposal of atomic waste. In our conversation you indi- 
cated that your staff would be very happy to assist me in 
any manner if I came to Washington, D. C. and I advised 
you, due to the lack of funds, this would be impossible. 


I wonder if you could advise me the following: 
1. Any and all reports or any evidence that was ascer- 
tained by your commission directly or indirectly that would 
tend to indicate that the license applied for should not be 
granted. 


9. The extent in detail of the investigation conducted by 
any of the members of the A.E.C. setting forth what they 
actually did, and the reasons for their conclusions. 


3. Mr. Paine indicated to me that on numerous occasions 
investigations conducted by the A.B.C. resulted in the 
denial of an applicant’s license and therefore a public 
hearing was never necessary. Could you forward me a 
couple of your reports wherein 4 complete investigation 
is set forth, together with the reasons and conclusions of 
the denial of the license in question. 


4, Any other data or evidence that may in any way aid the 
hearing officer to determine the issues fairly for all con- 
cerned. 
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I am particularly concerned with obtaining any reason- 
ing employed by the A.E.C. when they refused to grant an 
applicant’s license in one of these similar cases. I am very 
grateful that you offered your cooperation in this matter. 
I know that with this information, all the evidence will be 
presented so that a determination of the issues will be 
fair to all concerned. At this point I am still making a 
sincere attempt to obtain the necessary expert testimony 

and hope that I will be able to obtain the same. 


1507 If, for any reason, I am not able to do so, I will 
immediately advise you, as well as the hearing officer 
and all other parties of interest. 


Very truly yours, 
Algert F. Politis 


1508 Excerpts from 
The Biological Effects of Atomic Radiation 


A Report to the Public 
1960 


° e es * s * 
1516 Meteorological Aspects 


Considerable progress has been made during the past 
three years toward a better understanding of the be- 
havior of airborne radioactive contaminants arising either 
from nuclear detonations or as effluents from nuclear re- 
actors. The present report deals primarily with the meteor- 
ological aspects of world-wide, or delayed, fallout. 

It has recently been proposed that nuclear explosions be 
used for meteorological research but such use seems un- 
warranted. No new evidence has appeared to show that the 
weather has been affected by nuclear testing. 

At the present time, delayed fallout from the strato- 
spheric reservoir is the major source of airborne artificial 
radioactivity. This will continue to be the case unless 
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large-scale testing is resumed. The most important iso- 
topes in this debris are strontium-90 and cesium-137, exist- 
ing as particles less than 0.1 micron (39 millionths of an 
inch). Carbon-14 also exists both as carbon dioxide and 
as carbonates. 

Networks for sample collection and analysis have become 
widespread, so the important features of world-wide fall- 
out are now known. Free air samples have been obtained 
systematically at several locations and at altitudes up to 
90,000 ft. Although conditions in the stratosphere are not 
well understood, a considerable fund of information now 
exists on the large scale distribution of debris in it. Some 
progress has been made in studying fallout over water, but 
mixing with deep layers makes interpretation difficult. 

The non-uniform distribution of strontium-90 suggested 
in 1956 has been confirmed, and an estimate of conditions 
in 1962-1963 from present sources is now made. The maxi- 
mum concentration occurs at 40-50°N latitude. Strontium-90 
fallout is greatest in the spring and lowest in the fall. Most 
fallout is brought down by precipitation. 

Some recent progress has been made in determining the 
residence time of debris in various parts of the atmosphere. 
This time is important because it determines the amount 
of radioactivity decay that takes place before particles 
return to the surface of the earth. The half-residence (the 
time required to remove one-half of that originally present) 
is about two to four weeks in the troposphere. Conditions 
in the stratosphere are more complicated and half-residence 
time cannot be generally used. When the debris enters the 
stratosphere at the equator, half-residence times range 
from one to five years. Debris entering in the temperate 
or polar regions will have a half-residence time of less 
than one year. 

Reasonable assumptions suggest that 3.0 million curies of 
strontium-90 had fallen out as of November, 1958, and that 
about 2.5 million curies remained in the stratosphere. 
Most of this will be down by 1962-1963. At this time, the 
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ground concentrations will be about twice those of Novem- 
ber, 1958, if there are no further additions to the atmos- 
pheriec burden. 

Predictions of future carbon-14 resulting from past 
atomic tests are more difficult because of uncertain mixing 
with ocean waters. A maximum carbon-14 concentration 
in air no greater than about 70 percent above that occur- 
ring naturally is expected in a few years. Mixing with 
ocean waters should reduce this to about 30 percent of 
natural carbon-14 background in a few decades. Eventu- 
ally this concentration will be reduced to 1 percent or less 
of the natural background. 


Agriculture and Food Supplies 


The Committee has reviewed dévelopments relating radi- 
ation and radioisotopes to agriculture and food supplies, 
and reaffirms its earlier conclusion that their main 
1517 impact and contributions are coming through accel- 
eration in the progress of agricultural research. The 
use of radioisotopes as tracers has continued to grow, and 
is increasing our understanding of the basic chemical and 
biological events involved in crop and animal husbandry. 
In particular, the use of carbon-14 and more recently 
hydrogen-3 (tritium) has been rewarding. There is still 
much potential for further applications of tracer tech- 
niques in research. 

The production of radiation-induced mutants of plants 
has placed a new tool in the hands of plant breeders, sup- 
plementing but not displacing conventional crop improve- 
ment methods. So far, very few new varieties developed 
from radiation-induced mutants have been released and 
accepted by farmers. With the possible exception of poul- 
try, there seems little hope of genetic improvements in 
farm animals through radiation-induced mutants. 

In the past, the use of radioisotopes for studies of nutri- 
tion or basic physiology in large animals has been restricted 
because of problems of ultimate disposal of the experimental 
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Agriculture Resear 
culture, in consultation 
tration. 

Following a pilot experiment on the island of Curacao, 
an attempt was made to con sere 
in the Southeastern United States. 
radiation were released in January, 
these were followed by releases in Georgia and 
‘At the end of 1959, many months had elapsed with only a 
single report of screw worm damage. This technique is 
not applicable to many insect pests, but attempts are being 
made to extend its use to other insects that might be 
responsive to control by these means. 

Research on the use of radiation to preserve foods has 
continued. Some of the advantages of radiation preserva- 
tion are of more importance to the military than to the 
civilian consumer. Problems of flavor, odor, texture, nutri- 
tive value, etc., remain to be solved before widespread 
civilian acceptance can be expected. There must be addi- 
tional studies of the wholesomeness of irradiated foods 
consumed for long periods of time. 

During the past three years, there 
cern about the consumption of plant 

ated radioactive fis 


eS 

In the absence of information, long-range 

predictions have been made from presently 

sketchy data. In this process, various sets of assumptions 
have led to a variety of conclusions. New data will reduce 
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present uncertainties and lead to closer agreement on 
future effects. 

The radioisotope levels currently present in foodstuffs 
are so low that they are only measurable by highly sensi- 
tive instruments. Analyses are expensive in time and 
equipment; routine examination or monitoring of all foods 
is not currently feasible. Although the present levels in 
foodstuffs are low, it is the cumulative and retained iso- 
tope burden in man that must be considered. It is certain 
that all living things, man included, now have a radioactive 
body burden higher and different from that of the pre- 
atomic era. The significant long-range effects of the pres- 
ence of these radioactive elements remains to be determined. 

Substantial progress has been made at the technical 
level toward understanding the mechanisms involved in 
entry and uptake of fallout elements into plants, their 
accumulation in those parts used for food by animals 
and man, and their retention and distribution in animals 
and man. Fallout deposition in areas of agricultural pro- 

duction is non-uniform with the result that the radio- 
1518 isotope level of similar crop or animal products from 

different locations varies considerably. This is a 
matter of concern in view of our current inability to monitor 
all foods or food ingredients. 


Disposal and Dispersal of Radioactive Wastes 


The expanding uses of nuclear energy inevitably produce 
increasingly large amounts of radioactive wastes. Unlike 
most industrial wastes, radioactivity cannot be rendered 
harmless by altering its form or composition. There has 
been an increasing public interest in all sources of potential 
radiation exposure. In response to this interest, several 
committees of the United States Congress held extensive 
hearings during 1959 on all phases of radioactive waste 
disposal. 

To appreciate the implications of the controlled release 
of radioactivity to our environment, the public must have 
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a broad understanding of the hazards involved. This un- 
derstanding must go beyond radioactivity itself to include 
the concepts of concentration, total quantity, isotopic com- 
position, and chemical and physical nature. 

The sequence of events by which dispersed materials 
might come in contact with human populations must be 
traced with sufficient reliability to permit an accurate 
evaluation of the behavior of these materials in man’s 
environment including food chains. 

Three of the major factors in waste disposal are: 


1. the maximum quantity of each pertinent isotope allow- 
able in the human body or in the critical organ, 


2. the specific nature of the waste products, and 


3. the physical, chemical, and biological properties of the 
environment into which the waste is released. 
Proper waste management requires that operations under 
restrictions 2 and 3 result in situations compatible with 
the standards established in 1. 


To date, radioactive waste operations have not resulted 
in any significant effect on the public, its environment, or 
its natural resources. Energetic monitoring programs must 
be maintained to insure a continuation of this status. 

Methods have been developed for the removal of major 
portions of the activity from many low-level wastes so 
that large volumes of liquids can be safely discharged to 
the environment. Existing treatment systems have satis- 
factorily handled intermediate-level wastes. 

High-level wastes are produced primarily during the 
chemical processing of spent reactor fuels. About 65 mil- 
lion gallons of these wastes are now held in underground 
tanks at AEC storage sites. It is generally agreed that 
tank storage is not the ultimate solution to the waste 
problem, but will always form a part of any disposal system. 

Normal power reactor operations have not presented 
major waste disposal problems to date. Present plans 
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call for the transportation of used fuel elements to AEC 
reprocessing facilities. Neither ground disposal nor the 
dilution capacity of streams is included in present planning 
for the disposal of liquid wastes from large power reactors 
now under design or construction. 

Many investigations are under way to improve methods 
of treatment and disposal of highly radioactive wastes. 
Procedures under investigation include (1) immobilization 
of fission products in solids, (2) storage of these solids in 
selected geologic formations, and (3) direct discharge of 
liquids in selected geologic strata. 

Solid wastes are presently disposed of by land burial 
at AEC sites or by burial at sea. With increasing waste 

volumes, and the geographic spread of the use of 
1519 radioactive materials, permanent land burial sites 

are needed in various parts of the country. Many 
administrative, legal, and public relations problems must 
be faced in organizing land burial programs. 

Some United States practice has deposited solid, pack- 
aged wastes in the ocean. The safety of these operations 
has been supported by (1) the views of experts in the 
marine sciences and related fields, (2) the operating ex- 
periences of the British with considerably greater quanti- 
ties of liquid wastes, and (3) preliminary field studies in 
the Atlantic and Pacific disposal areas. 

Airborne radioactive effluents presented serious control 
problems in the past, but a variety of methods have been 
developed to cope with them. Further developments will 
be needed to permit more radical reactor operations, and 
to deal with abnormal operating situations. 

There is an increasing number of shipments of radio- 
active materials in a wide variety of amounts, by all com- 
mon modes of transport. Federal regulations apply to 
interstate shipments. Some states and municipalities are 
adopting local transport regulations. 

Although the total cost for radioactive waste disposal 
is high, it does not appear to be a limiting factor in the 


296 


development of nuclear power. Tf economic power from 
nuclear fission is not obtained, it will not be due to the 
costs of waste management. 

Tt seems realistic to estimate future liquid waste volumes 
from an assumed nuclear power output of 100,000 thermal 
megawatts in 1980. This power level will lead to about 
36 million gallons of highly radioactive wastes by 1980. 
This is less than the amount now in storage from the oper- 
ations to date of the United States atomic energy pro- 
gram. Improved fuel reprocessing technology may enable 
substantial reductions in the volume of such wastes pro- 
duced in the future. 

Radioactive waste disposal affects all mankind, and close 
agreement and cooperation will be needed on state, national, 
and international levels. Careful planning and constant 
vigilance will be required, but there is nothing inherent in 
the waste control problem to restrict the nuclear energy 
program, with adequate protection of public health and 
safety. 


Oceanography and Fisheries 


Since its 1957 report‘, this Committee has taken on 
additional responsibilities by functioning as @ subcommit- 
tee of the Committee on Oceanography of the National 
Academy of Sciences. 

Three published reports by this group have presented 
detailed discussion on (1) the disposal of low-level radio- 
active wastes off the Atlantic and Gulf coasts of the United 
States®, (2) radioactive wastes from nuclear-powered 
ships®, and (3) recommended research and monitoring pro- 
grams’. A report in preparation will consider radioactive 
waste disposal off the Pacific coast of the United States. 


4 NAS—NRC Publication 551, 1957. 
5 NAS—NRC Publication 655, 1959. 
6 NAS—NRC Publication 658, 1959. 
7 Chapter V of “Oceanography 1960 to 1970,” 1959. 
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In the report on low-level disposal, several locations 
were suggested, each of which appeared capable of accept- 
ing safely 250 curies of strontium-90 or its equivalent an- 
nually. More detailed studies of each area prior to starting 
disposal operations were recommended. 

In studying radioactive waste disposal from nuclear- 
powered ships, five subdivisions of the entire marine en- 
vironment were considered. These ranged from harbors 
and estuaries to the open sea outside of fishery areas. The 
corresponding maximum radioactive concentrations recom- 
mended ranged from one to twenty-five times that allowed 
for drinking water. 

A comprehensive research program must emphasize 
studies of estuaries, coastal waters, and the high seas. 

Estuaries and coastal waters are variable in both 
1520 space and time and so several must be studied if gen- 

eralizations are to be attempted. Oceanographic 
pollution involves a complex of physical, chemical, and 
biological factors. Detailed knowledge of all will be needed 
to plan disposal programs with complete assurance. 

Part of the Congressional hearings on Industrial Radio- 
active Waste Disposal was devoted to oceanographic prob- 
lems. The Congress has shown an interest in providing 
federal support for oceanographic research, and author- 
izing legislation has been introduced. 

In the future, wastes resulting from a wide variety of 
peacetime uses will probably become the chief source of 
radioactivity added to the oceans. Future sources will 
include normal and abnormal operation of nuclear power 
plants, laboratories, industry and hospitals, large-scale 
tracing experiments, and perhaps nuclear detonations for 
peaceful purposes. 

There are sharp differences of opinion among oceanog- 
raphers and marine biologists on the handling of maritime 
resources. Some feel that no radioactive wastes should 
be introduced into the oceans; others see no human harm 
resulting from the disposal of considerable quantities. This 
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Committee believes that these differences can be resolved 
by adequate programs of research and education. 

This Committee has previously estimated maximum al- 
lowable concentrations of a variety of radioactive nuclides 
in sea water. Recaleulations based on a more detailed 
analysis yield some values lower than before. On the other 
hand, the value for strontium-90 is raised to about 30 times 
the concentration allowable for drinking water. Because 
of concentration by marine life, some of the calculated 
values fall below those allowed for drinking water. 

Relatively detailed information is now available from 
two large-scale disposal operations. The British have been 
carefully monitored their disposal of reactor wastes directly 
into the Irish Sea. From these measurements, they have 
raised their estimates of the amount of material safely dis- 
posable at this site to 100,000 curies per month. The actual 
discharges reported are well below this figure. 

Operations at Hanford release about 2000 curies per day 
of neutron activation products to the Columbia River. 
Monitoring data taken downstream from the point of entry 
show that the exposure of persons eating fish caught in 
the river is below permissible limits. Although these ex- 
periences are encouraging, each discharge situation will be 
unique. Comprehensive monitoring programs must be car- 
ried out wherever there is a substantial amount of activity 
introduced into water. 

Present information indicates that limited quantities of 
radioactive materials can be safely released into the oceans. 
These releases might be for scientific or engineering pur- 
poses, or might be low-level waste products. All releases 
must be properly supervised and monitored to insure public 
health and to protect marine resources. 

It is premature to decide whether any high-level wastes 
can or should be disposed of at sea. 

Adequate records of all disposals should be kept on a 
national scale. These records should be available to those 
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interested and should be disseminated on an international 
scale. 

All pertinent facts, areas of agreement and of disagree- 
ment, and ultimate goals should be made public. While 
some of the problems are disturbing and difficult, all are 
subject to rational attack. Educational programs must be 
aimed at individuals, states, and nations. 


1521 III. Conciusions 


Developments since the 1956 report indicate clearly 
that radiation in all its forms will play an increasing role 
in the lives of all mankind. The uses of nuclear fission will 
continue to expand and potential radiation hazards will 
increase accordingly. Unlike most other hazards, radia- 
tion exposure can adversely affect many future generations. 
The need for conservative management of all radiation 
sources is obvious. 

In general, the potential hazards associated with radia- 
tion sources are being recognized by an increasing number 
of those responsible for their operation. A large section 
of management has been conservative and has protected 
the public interest. 

There are still many unknowns, and research on a wide 
front is urgently needed. As new information is gained, 
man can expect to derive increasing benefits from the 
release of nuclear energy with a minimum hazard to him- 
self and his descendants. 


° e * * * 


1578 A. Sources 


1. Human beings have always been exposed to airborne 
particles which contain naturally occurring radioelements. 


2. The greatest occupational exposures to lungs of indi- 
viduals have occurred among miners of ores containing 
radioactive minerals and among some workers in ore proc- 
essing and in manufacturing industries that utilize natur- 
ally occurring radioelements. 


3. Fallout from nuclear weapons testing to date raises 
the inhalation exposure of human populations to radio- 
active particles only slightly. 


4. An increased potential for exposure to radioactive 
aerosols in an expanding atomic energy economy occurs in 
the processing and use of nuclear fuels and fission products. 


5. Other possible sources are the varied applications of 
radioelements in agriculture, industry, medicine, and 
research. 


B. Bexnavior 


1. Deposition and retention of inhaled radioactive par- 
ticles are related to their physical and chemical properties, 
and the physiological and anatomical characteristics of the 
host. 


2. For different radioactive particles, retention in the 
long, translocation to other tissues, and excretion have 
not been successfully generalized by a single mathematical 
model. 
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3. The concentration and retention of radioactive par- 
ticles are often such that higher radiation doses may be 
delivered to organs other than the lung. 


C. Errects 


1. Biological effects caused by radioactive particles de- 
posited in the respiratory tract depend upon the radiation 
dose delivered to the tissue, the responsiveness of the 
tissue, and the type of radiation. 


2. Whether alpha emitters are retained in the lungs or 
translocated to other sites, the direct radiation effect is 
confined to cells immediately adjacent to sites of deposi- 
tion. The more penetrating radiation from beta and gamma 
emitters will affect tissues at greater radii from sites of 
deposition. 

3. In humans, the principal effects of radiation to the re- 
spiratory tract are pneumonitis and fibrosis; and in experi- 
mental animals, also carcinoma. 


4. Recent findings on the accumulation of radioactive 
material in the tracheobronchial lymph nodes have pointed 
to their increased importance in evaluating inhalation 
hazards. 


5. In experimental animals, the mean lung radiation dose 
that appears to induce tumors is about 1000 rads, assuming 
uniform distribution. But due to non-uniform distribution, 
with some loci receiving orders of magnitude more radia- 
tion, this point is yet to be clarified. 


6. The effect of age and condition of the lung on reten- 
tion and translocation of particles and on the sensitivity 
of lung tissue is not known. These variables may markedly 
influence the effects of inhaled radioactive particles. 


D. Evatvuation 


1. During the first few weeks following contaminating 
nuclear detonations, the radiation dose from external ex- 
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posure of the body to beta and gamma emitters in fallout 
usually far exceeds the internal radiation dose from in- 
halation of the same radionuclides. 


1582 ReporT OF THE 
Commrrrer on MereorovocicaL ASPECTS 


I. PreraceE 


This report is intended as a supplement to the Commit- 
tee’s 1956 Summary Report and deals with a problem which 
has received our major attention and which has been a 
matter of intense public concern for the past few years— 
the meteorological aspects of world-wide fallout. This does 
not imply that significant progress has not been made with 
other problems or that other phases are less important. 
For example, considerable experimental and theoretical 
effort has been expended on the problems associated with 
gaseous and particulate effluents from nuclear reactors, 
and it is felt that these problems will become increasingly 
important with the rapid development of nuclear tech- 
nology. Also, some very recent work using natural radio- 
nuclides as atmospheric tracers has opened new avenues 
for meteorological research. New proposals involving the 
use of nuclear explosives for weather modification and 
research have been advanced recently. These proposals 
should be carefully studied, both for their technical feasi- 
bility in accomplishing the desired results and for side 
effects such as further contaminating the atmosphere. The 
present state of knowledge does not seem to warrant the 
use of nuclear explosions for meteorological purposes. 
Finally, although there has been much speculation about 
the influence of atomic testing on weather, there still ap- 
pears to be no additional evidence suggesting a cause and 
effect relationship. 


II. Inrropuction to THE Fattour Prosrem 


The detonation of a nuclear device normally results in 
the release of radioactive isotopes into the atmosphere. 
Of great concern in the problem of world-wide fallout are 
the longer-lived fission products, particularly strontium-90 
(Sr) with a radioactive half-life of 28 years, and cesium- 
137 (Cs'**) with a 27-year half life. Attention has also been 
directed to carbon-14 (C™*), a 5,600-year half-life radio- 
isotope which both occurs naturally and results from nu- 
clear detonations. 

The airborne radioactive particles from an atomic ex- 
plosion are normally classified, according to their history, 
into three categories: local, intermediate, and delayed. 
Local fallout consists principally of the larger particles 
that are deposited in the vicinity of the burst and does 
not significantly influence the world-wide patterns. The 
fraction of the radioactivity produced which falls out locally 
varies from virtually none in the case of air bursts high 
above the ground to almost all in the case of ground surface 
or subsurface bursts. Intermediate fallout comprises that 
debris which remains airborne on the average for several 
weeks and is composed primarily of particles left in the 
troposphere after the nuclear cloud has stabilized. The 
troposphere is the layer of air extending from the earth’s 
surface to about 35,000 feet in temperate and polar regions 
and to about 55,000 feet in tropical areas. The troposphere 
contains our everyday weather, clouds, and precipitation. 

Tropospheric debris is deposited in the general lati- 
1583 tude of the test, since east-west motions in the atmos- 

phere predominate over north-south motions and the 
tropospheric residence time is short. 

Delayed fallout, the primary concern of this report, origi- 
nates from the portions of nuclear clouds which penetrate 
into the stratosphere. This is a region above the tropo- 
sphere, separated from it by a discontinuous interface 
called the tropopause. The emphasis on delayed fallout 
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arises because it constitutes the bulk of the world-wide 
fallout, and at this time is the major source of artificial 
radioactivity left in the atmosphere. This will continue 
to be the case unless large-scale testing is resumed. As @ 
result of recent findings indicating the short storage time 
of some stratospheric debris, the distinction between inter- 
mediate and delayed fallout is not as clear-cut as was 
formerly considered. 

The fission products comprising delayed fallout and prob- 
ably much of the intermediate fallout are in very small 
particles. Recent evidence tends to confirm the fact that 
most stratospheric debris is on particles smaller than 0.1 
micron (0.000039 inches). It has also been observed that 
most of the Sr® and Cs" is in soluble form. 

Carbon-14 results from the interaction of neutrons pro- 
duced in a nuclear explosion with atmospheric nitrogen. 
Tt normally combines into carbon dioxide, or possibly car- 
bon monoxide, natural gaseous components of the atmos- 
phere. Undoubtedly some C™ falls out locally as calcium 


carbonate and some remains in the troposphere, but meas- 
urements indicate that the excess over the natural back- 
ground cannot be associated with tropospheric fallout. 


TI. Recent OBSERVATIONS 


The number and variety of measurements of long-lived 
fission products and of C™ made in the past few years are 
sufficient to provide a description of the important features 
of world-wide fallout. These measurements include exten- 
sive Sr” soil analyses over all parts of the world, utilizing 
improved techniques and quality controls which permit in- 
creased confidence in the data. Networks for collecting 
and analyzing precipitation for Sr® have become much 
more widespread and are using ion-exchange techniques 
for extracting the strontium from the precipitation. Sys- 
tematic measurements of the air concentration of fission 
products have also increased and monthly profiles of the 


305 


- concentration of several specific isotopes along the 80°W 
meridian have proved valuable in studying large-scale 
‘ phenomena. Some progress has been made in studying 
i fallout over the 70% of the globe covered by water. Meas- 
| urements of Sr® in surface and deep waters indicate that 
; much of the strontium remains in the upper mixed layers. 
i Because of the movement of ocean waters, and of some 
mixing into deep waters, interpretation of these data in 
terms of world-wide fallout is difficult. Collections of pre- 
cipitation aboard U. S. ocean weather ships and of precipi- 
i tation and soil samples on islands have also contributed to 
‘ our understanding of fallout over the oceans. It is assumed 
' that fallout over the oceans tends to parallel that over land 
' at similar latitudes. An unsolved problem remains in the 
sampling of snow. This is particularly important in polar 
regions where it is difficult to distinguish between fresh and 
' old blowing snow. Impetus for expanding radioactivity 
measurements and for collecting and collating data has 
resulted from the International Geophysical Year program. 
Various measurements of C** in air, water, and vegetation 
show the growth of this isotope in our environment as the 
result of nuclear testing. 

A very useful series of measurements for studying large- 
seale circulation features in the atmosphere resulted from 
the unique production of tungsten-185 (W™*) in the Pacific 
test series held by the U. S. in the summer of 1958. Meas- 

urements made more than six months after the end 
1584 of the test series confirmed earlier speculations con- 

cerning the poleward drift or mixing of equatorial 
stratospheric injections. In both fallout and ground-level 
air, higher concentrations were observed in north temperate 
latitudes than in tropical or southern latitudes. 

An area of particular importance in understanding global 
fallout is the distribution and movement of debris in the 
high atmosphere. Unfortunately, sampling in the strato- 
sphere is difficult. Many more measurements are needed to 
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further our understanding of stratosphere circulations and 
stratospheric-tropospheric exchange phenomena. However, 
significant progress has been made. Balloon sampling of 
particles over one southern and three northern hemisphere 
stations up to altitudes of 90,000 feet has given a gross 
picture of concentrations of fission products in the strato- 
sphere, although the technical difficulties render the results 
somewhat uncertain. Data from a similar program to col- 
lect C* from the stratosphere have also been reported. 
In addition, the lower stratosphere has been systematically 
probed by aircraft; the resulting data, in conjunction with 
that from balloons, has made it possible to estimate the 
fission-product content of the stratosphere. 


TV. Awatysis anD INTERPRETATION 


The observations mentioned above, together with earlier 
data, have given us the following broad picture of world- 
wide fallout: 


1. The non-uniform distribution of Sr fallout, suggested 
in 1956, has been confirmed and the principal features are 
shown by the solid curve in figure 1. (This curve is based 
on the 1958 soil results, corrected to a common date, No- 
vember 1, 1958, by means of observed precipitation and 
fallout data.) There is a maximum in the 40°-50°N lati- 
tude band, a suggestion of a secondary maximum in the 
same latitudes of the southern hemisphere, and minima 
in the equatorial and polar regions. A similar pattern 
exists in the specific activity of Sr®, the amount of Sr” 
fallout per unit area per inch of rain. 


2. The concentration of Sr® in the air and in precipita- 
tion exhibits a seasonal trend in the temperate zones, the 
highest values being observed in the spring and the lowest 
in the fall. This trend has been marked in the United States 
and in western Europe, and is somewhat more nebulous in 
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the southern hemisphere and elsewhere in the northern 
hemisphere. 


3. An analysis of short-lived fission products and esti- 
mates of the production of tropospheric debris indicates 
that 90% or more of the long-lived fallout originates from 
the stratosphere. Possible exceptions are in the areas 
downwind of test sites. Soil data in the United States sug- | 
gest an influence from the Nevada Test Site for several 
hundred miles in the downwind direction. 


4, All stratospheric measurements of fission products and 
C™ indicate a non-uniform distribution of contaminants, 
both on a hemispheric basis and in smaller scale terms. In 
mid-1958, the northern hemisphere stratosphere contained 
about two to three times as much debris as the southern 
hemisphere stratosphere because of more testing in the 
northern hemisphere. Inhomogeneities are found in each 
hemisphere. 


5. Non-local fallout, both tropospheric and stratospheric 
(intermediate and delayed), is deposited primarily by pre- 
cipitation. Most observations suggest that on the average 
dry fallout is of the order of 10% or less of the total 
deposition. 


6. While the average specific activity of Sr® is observed 
to be reasonably constant in the same climatic region, it 
is higher in arid regions than in rainy areas at the same 
latitude. 


Some progress has been made in the past few years in 
determining the residence time of debris in various 
1585 parts of the atmosphere. It is generally agreed that 
half-residence time of radioactive particles in the 
troposphere is of the order of two to four weeks. It is 
likely that the exact value depends on the location rela- 
tive to the removal processes. Particles in or below the 
rain-producing levels will survive for a shorter time than 
those in the upper troposphere. 


Figare § 


Significant new knowledge has been obtained on the stor- 
age times ot stratospheric debris. It is now generally 
recognized that the concept of a fixed fractional removal 
rate from the stratosphere is untenable and that the re- 
moval rates depend on the latitude and altitude of injec- 
tion of the debris, the season, and upon stratospheric cir- 
culations, which have a spatial and temporal variability. 
As a first approximation, the idea of a variable mean stor- 
age time may be used. For equatorial injections the values 
range from about one to five years, the shorter times 
applying to the lower stratospheric injections; for tem- 
perate and polar latitude injections, the time is under one 
year. (These estimates do not apply to debris injected 
into the high atmosphere, above about 25 miles.) The 
shorter residence times make the contribution of shorter- 
lived isotopes in stratospheric fallout a more significant 
factor in environmental contamination than was previously 
thought. 
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Although there are still many unsolved problems con- 
cerning the exact mode of stratospheric transport and 
of the locale and mechanism of removal processes 
1586 from the stratosphere, the consensus is that a pole- 
ward transfer takes place in the lower tropical 
stratosphere and that removal of both equatorial and polar 
stratospheric radioactivity occurs primarily in temperate 
and polar regions. 


V. Furore Fatuovt 


The long-lived fission products in the atmosphere in No- 
vember, 1958, can be estimated in two ways, each involving 
approximations and assumptions which cannot be com- 
pletely verified. The estimates are in fairly good agree- 
ment. The usual approximation concerning the production 
of Sr® is: 


1 megaton of fission yield=0.1 megacurie of Sr® 
=0.5 millicurie per square mile of Sr” if uniformly dis- 


tributed over the globe. 


The Atomic Energy Commission has announced that as 
of November, 1958, a total fission yield of 92 megatons 
or 9.2 megacuries of Sr® has been released into the atmos- 
phere. Of these, it is estimated that about 4.0 megacuries 
are contained in local fallout and are therefore unavail- 
able for world-wide distribution. This estimate is un- 
certain and represents the weakest link in the computation 
of the amount still in the atmosphere. Using the 1958 soil 
analysis in figure 1, it is estimated that 3.0 megacuries 
have already been deposited over the world exclusive of 
local fallout. This leaves a residual of 2.2 megacuries (less 
decay since time of formation) still in the atmosphere as 
of November, 1958. An alternative computation involves 
an estimate of the atmospheric content based on balloon 
and aircraft observations. From the limited data avail- 
able, it is estimated that in July, 1958, there were 1.0 mega- 
curies of Sr® in the stratosphere. In the period from July 
to November, it is estimated that 1.5 additional megacuries 
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were injected into the atmosphere by the U.S.S.R. test 
series, resulting in a total of 2.5 megacuries in the atmos- 
phere in November, 1958. 

The future distribution of the debris still in the strato- 
sphere can be predicted from a knowledge of the distri- 
bution of debris already deposited. The dotted curve in 
figure 1 shows the expected distribution of Sr® on the 
ground in 1962-1963, assuming no additional injections 
after November, 1958. This curve is based on the aircraft 
and balloon data (which indicate a distribution of 0.7 mega- 
curies of Sr® in the northern hemisphere and 0.3 in the 
southern hemisphere in July, 1958) ; on an assumption that 
virtually all of the 1.5 megacuries added in the fall of 1958 
remains in the northern hemisphere; on the expectation 
that future stratospheric fallout will parallel that in the 
past; and with an allowance for radioactive decay. Almost 
all the debris now in the stratosphere will have been de- 
posited by 1962-1963. The predicted average peak of 70 
to 75 millicuries Sr® per square mile in the 40°-50° lati- 
tude band may be increased by as much as 35 millicuries 
per square mile in the area downwind of the Nevada Test 
Site. The equatorial minimum is expected to be about 10 
millicuries per square mile and the secondary peak in the 
southern hemisphere about 20 millicuries per square mile. 
Cesium-137 fallout should be similarly distributed, with the 
actual values about 80% greater. 

The average concentration of Sr in ground level air 
reached a peak of about 10 to 15 disintegrations per minute 
per 100 cubic meters at some northern hemisphere stations 
in the spring of 1959. These are undoubtedly the highest 
values that will occur if no further testing takes place and 
will decline substantially from that time on. A smaller but 
detectable peak should occur in the spring of 1960 if theories 

concerning a spring maximum are valid. 
1587 The prediction of future C™* levels in the atmos- 
phere is more complicated because of uncertainties in 
the rate of mixing of atmospheric carbon with the oceans. It 
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is estimated that about 25X10” atoms of C™ have been 
added to the atmosphere by all atomic tests to date. At 
most, the concentration of C™ in ground level air will in- 
crease by about 70% of natural background in the next 
few years. However, complete mixing with the surface 
waters of the oceans should reduce this excess to about % 
of the natural background within a few decades; eventu- 
ally mixing with the deep ocean layers will cause a reduc- 
tion to 1% or less of the natural background, since deep 
ocean layers contain over 50 times more exchangeable car- 
bon than the atmosphere. 


VI. ConcLusion 


Although the prediction of future levels of artificial 
radioactivity given here is uncertain in detail, it is be- 
lieved that the overall picture is becoming clearer. The 
next few years should see even more improvement in our 
understanding of world-wide fallout, particularly if no 
further testing takes place. Such phenomena as the postu- 
lated spring maximum in stratospheric fallout, the appor- 
tionment of debris between the northern and southern 
hemispheres, and the locations and intensities of strato- 
spheric-tropospheric exchange processes will become better 
understood as observations now being made are processed 
and evaluated. Study of the distribution of tungsten-185 
and rhodium-102 from the 1958 Pacific test series and addi- 
tional soil and air concentration data will serve to clarify 
further many of the points of uncertainty, adding a new 
fund of knowledge to our understanding of atmospheric 
circulations. 


Harry Wexter, Chairman 4H. G. Hovcuton 
Lester Macuta, Rapporteur W. W. Ketioce 
Cartes E. ANDERSON Heinz Letrav 
R. R. Branam, JR. Rosert J. List 
Merrit E1sENBUD N. M. Louresran 
D. Lee Harris EK. A. Marre. 
B. G. Houzman 
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1592 IX. Fatrout on Som anp VEGETATION 


In its earlier report the Committee dealt only briefly 
with the formidable array of problems presented as a 
result of the deposition of fallout elements in soil and 
vegetation, their accumulation in plants, and their trans- 
fer to plant and animal products used as food. It recog- 
nized that long sequences of fundamental chemical and 
biological processes are involved, and that the assessment 
of any ultimate hazard to man depends on quantitative 
information at each step in the chain, very little of which 
had actually been obtained. The immediately pressing 
issues relate to the incorporation into food of certain 

radioisotopes present in the fallout from weapons 
1593 tests. Looking to the future, it is likely that products 

escaping or released from nuclear power or fuel- 
element processing plants may present analogous problems, 
which to a different degree may also arise from future 
industrial or agricultural uses of radioactive materials. 

In the past three years much attention has been devoted 
to these matters, and many have been the statements on 
them in the press and elsewhere—some alarmist, some 
reassuring, some judicial, and some indefensible. The pub- 
lic may well be left with a feeling of dismay, because of 
the apparent lack of unanimity of opinion among those to 
whom it wishes to turn as experts. The difficulty con- 
fronting the scientist, however, is that many of the essen- 
tial facts necessary to arrive at the answers sought are 
not yet available and, what is worse, are unlikely to be 
quickly available, despite his best efforts. Because he is 
under great pressure for an answer, he is forced uneasily 
into extrapolation or prediction. It is here that the grey 
areas of apparent disagreement develop. The chemist or 
physicist may not give sufficient weight to biological fac- 
tors; the biologists, with as yet only vague understanding 
of the mechanism of radiation injury, even at levels where 
this is easily observed, is not ready confidently to predict 
or assess the effects of long exposure to very low levels 


of radiation from isotopes incorporated in the organism 
and perhaps continually presented in its food. Our col- 
leagues on the Committee on Genetic Effects and Pathologic 
Effects are wrestling earnestly with these latter issues. 

The levels that are currently present in agricultural prod- 
ucts and food are very low; they are indeed measurable 
only because of remarkable developments in instrumenta- 
tion. In most cases the measurement depends on the char- 
acter and amount of radiation emitted; prior chemical 
separation may not be necessary or possible. The analyti- 
cal procedures are expensive in man-hours and equipment ; 
routine analysis or monitoring of all foods is not currently 
feasible. There has been debate and controversy as to the 
“permissibility” of the level of this or that isotope in food 
or water. Although this device may ultimately have merit 
in regulatory procedures, it is obviously inadequate in 
that, in considering the welfare of the consumer, it is the 
cumulative and retained isotope burden which must be 
weighed. Dietary preferences and differences in the geo- 
graphic sources of foods will result in an infinitely complex 
pattern. The radioisotopes of greatest long-term concern 
are of course strontium-90 and cesium-137, which closely 
resemble in chemical properties the physiologically vital 
elements, calcium and potassium respectively. The cycling 
of these and other radioactive substances in the biosphere, 
through all plants, all animals, and all micro-organisms, 
presents biologists with a multitude of challenging problems 
of which the sequence through the agricultural domain 
forms only a small and not independent part. State and 
national boundaries have no meaning in relation to these 
events—every living organism, man included, now has 
a radioisotope burden higher and different from that in 
the pre-atomic eras. 

Substantial progress, however, has been made at the 
technical level in the understanding of the mechanisms 
involved in entry and uptake of fallout elements into 
plants from either soil or leaf deposition; their move- 
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ment in crop plants, their accumulation in those parts used 
for food by animals and man; their subsequent transfer, 
incorporation, retention, or excretion; and the equilibrium 
level that may be established. It is now recognized that 
fallout deposition in the northern hemisphere is quite vari- 
able, which means that the radioisotope levels of similar 
crop or animal products from different locations may vary 
considerably. The implications of this are of concern in 
view of the current inability to monitor all foods or food 
ingredients. 
1594 We are preparing a technical report in which we 
are bringing together much of the basic information 
about the sequence of events which results in the presence 
of fallout elements in crop and animal products. This will 
be directed primarily towards investigators in the agri- 
cultural and biological sciences in an attempt to define 
more clearly that which is known and to establish for them 
departure points on the frontiers of the unknown. 
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1607 VIL Errects or Waste MANAGEMENT 
Operations oN Man’s Over-ALL 
Rapration Exposure 


Man is exposed to radiation from several man-made 
sources: (1) medical and industrial use of X-ray machines, 
(2) industrial applications of radioactive materials and 
atomic energy, (3) radioactive fallout from weapons tests, 
(4) radioactive waste materials, as well as naturally occur- 
ring radionuclides. From available evidence, medical ex- 


posures from X-rays constitute the major source of radia- 
tion to man. At the present time the contribution from 
radioactive wastes is substantially less than that from 
world-wide fallout. 

From an environmental health and safety standpoint, the 
types of potential waste management problems that will 
require continued surveillance and supervision in the future 
in order to minimize exposure of man and his natural 
resources are as follows: (1) control and careful super- 
vision of releases of low-level wastes in order to assure 
adequate protection of the environment, (2) possible leach- 
ing or relocation of small fractions of high-level wastes 
from underground storage sites, and (3) accidental irregu- 
lar releases from nuclear energy operations. Since effluent 
control technology for low-level wastes is relatively straight- 
forward, the contribution of radiation exposure from waste 
dispersal operations should continue to be a small per- 
centage of the total exposure of man from all radiation 
sources. Continuous surveillance and monitoring is required, 
however, to control build-up of contaminants in individual 
links of the food chain from particular environmental con- 
centration factors that might prevail. 

There does not appear to be anything inherent in the 
over-all waste control problem that need retard the devel- 
opment of the nuclear energy industry, at the same time 
assuring adequate protection of the public health and 
safety. 


AseL Woman, Chairman H. M. Parxer 
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Excerpts from 
Management of 
Radioactive Wastes 


1634 I 
RaproacrivE WasTes—Sovugces aND PRopLEMs 


Protection of the public health and safety against radia- 
tion originating in atomic energy activities is a paramount 
responsibility of the Atomic Energy Commission. Safe 
management and disposal of wastes originating in Federal 
operations, and effective control over waste handling by 
private users of atomic energy products and facilities, is 
a major aspect of this responsibility. This special report of 
the Atomic Energy Commission summarizes the problems, 
the way in which they are solved in Federal programs, and 
the standards and methods applied to regulating private 
management of wastes. 


1713 Vv 
Licenstnc, Recunation, aND INSPECTION 


Title 10 CFR, Part 20, ‘‘Standards for Protection 
Against Radiation,”’ is the basic Commission regulation 
dealing with radiation protection and applies to all Com- 
mission licensees. Among other stipulations for health 
and safety, it prescribes standards specifying the maximum 
radiation doses which individuals may be allowed to re- 
ceive, maximum permissible radiation levels in public or 
unrestricted areas, maximum concentration values for dis- 
charge of radioactivity into air and water, and methods for 
disposal of insignificant quantities if low-level radioactive 
wastes. The standards are based on the recommendations 
of recognized technical authorities, such as the National 
Committee on Radiation Protection and Measurement, and 
the Commission’s experience in its own operations. 


Waste Disposal Regulation 


Because of varied and complex technical problems which 
arise in disposal of radioactive wastes, the Commission’s 


regulations do not attempt to give detailed standards for 
this type of operation. Instead, they establish permissible 
concentrations of radioactivity in effluents to public or un- 
restricted areas, and permit the disposal on a routine basis 
of only extremely low quantities of radioactive waste by 
release into sanitary sewer systems or by burial at sea or in 
soil. The concentrations permissible in effluents to unre- 
stricted areas under Commission regulations are extremely 
low. Persons in those areas could continually breathe the 
air and drink the water containing the prescribed concen- 
trations of radioactive materials without exceeding the 
permissible radiation dose during a lifetime. The limit on 
concentrations is placed on the effluent as it leaves the 
licensee’s control and enters an unrestricted area in view 
of the fact that the licensee has no control over the ultimate 
fate of the radioactivity after it leaves his premises. 
Except in cases where prior authorization of the Com- 
mission is granted the licensee is not allowed to take ad- 
vantage of the additional dilution of the effluent 
1714 available in streams and in air in an unrestricted 
area in determining the permissible concentration. 
The regulation provides that the Commission will consider 
proposals for other methods of disposal of higher levels 
of wastes on an individual case basis. This would permit 
taking advantage of such dilution factors on the basis of 
prior evaluation of the safety of such a method and specific 
approval from the Commission. These provisions of the 
regulation for nonroutine cases are intended to provide for 
safe releases of various low-level wastes that cannot be 
economically processed or treated, and under conditions 
where environmental dilution is safely available. They do 
not provide a means for disposing of significant quantities 
of waste that can be economically processed or treated 
prior to disposal. 
In applying to the Commission for approval of proce- 
dures other than those generally authorized in the regula- 
tions, the applicant must describe the quantities and kinds 
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of radioactive material involved, and the proposed manner 
and conditions of disposal. He must further provide a de- 
tailed analysis and evaluation of the nature of the perti- 
nent environment, including topographical, geological, 
meteorological, and hydrological characteristics; usages of 
ground and surface waters in the general area; the nature 
and location of other potentially affected facilities; and 
procedures to be observed to minimize the risk of unex- 
pected or hazardous exposures. The Commission may ap- 
prove a proposed procedure where the particular circum- 
stances provide adequate safeguards to public health and 
safety. 

The Commission’s regulatory program not only estab- 
lishes health and safety standards but also is designed to 
provide assurance that the standards will be complied with. 
This is accomplished through licensing procedures to deter- 
mine the adequacy of proposed health and safety measures 
prior to any operations and through inspections to deter- 
mine compliance with regulations and licensing conditions. 


Licensing Procedures 


Each applicant for a licensed operation involving radio- 
activity must provide information as to his equipment and 
facilities available, training and experience of personnel, 
safety procedures and a detailed hazard analysis of the 
proposed operation including waste disposal. The analysis 
must demonstrate that the proposed activity will not pre- 
sent undue risk to public health and safety, either from ac- 
cidental release of radioactive materials or release from 
routine operations or from disposal of radioactive waste. 

The information and technical data submitted by the 

applicant is reviewed by the Commission and, if a 
1715 power or testing reactor is involved, also by the. 

Commission’s Advisory Committee on Reactor Safe- 
guards. Conferences may be held with the applicant to 
resolve difficult questions. Particular attention is given to 
the question of radioactive effluents which will be dis- 
charged to unrestricted areas. 


319 


Incineration 

Waste treatment by incineration under controlled condi- 
tions requires specific Commission approval and is limited 
to combustible solids such as paper, linens, and small ani- 
mal carcasses contaminated with small amounts of radio- 
active materials. This treatment, used primarily by re- 
search laboratories and hospitals, reduces the bulk of the 
waste which must be collected and disposed of in an author- 
ized manner. 


Land Burial 


The Commission has issued no licenses for commercial 
disposal of radioactive waste by land burial. Since no pri- 
vate firm has demonstrated that it can guarantee long-term 
maintenance and control of a burial site, which may be 
necessary for hundreds of years to protect the health and 
safety of the public. All land burial is currently done on 
Commission-owned sites and in some instances industrial, 
medical, or educational users of radioactive materials may 
use these facilities for disposal purposes. As mentioned in 
the preceding chapter, the Commission has now adopted a 
policy that regional land-burial sites will be located on land 
owned either by the Federal Government or a State govern- 
ment and will be maintained under close Commission super- 
vision. 

Sea Burial 


An applicant for a license to dispose of radioactive waste 
in the ocean must submit a detailed description of the 
quantities and kinds of radioactive material and the pro- 
posed manner and condition of disposal, The applicant 
also must include detailed information on container and 
packaging specifications, processing, facilities, transporta- 
tion facilities, instrumentation for measurement of radia- 
tion levels and contamination, radiation safety procedures 
to be followed in collecting, storing, packaging, and trans- 
porting the material; emergency procedures; site location 
of disposal, including depth of water at proposed location 
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and records of disposal which are to be maintained. 

1716 +A prelicensing visit is made to an applicant for a 
sea disposal license by technical representatives of 

the Commission to review all aspects of the proposed pro- 
gram, and to assure that it can be conducted in accord- 
ance with Federal regulations and licensing conditions. A 
firsthand evaluation is made of the site for packaging and 
storage of radioactive waste—the size of the site, nature of 
surrounding area, possible effects of fire or flood. In addi- 
tion, the applicant’s radiation protection procedures, pro- 
posed equipment and facilities, method of packaging, con- 
tainer specifications, radiation instrumentation, method 
and place of final disposal, transportation, and storage are 
reviewed. Any deficiencies are pointed out to the applicant. 
The Commission’s criteria for licensing sea disposal of 
low-level radioactive waste is based upon the best technical 
and scientific data available. The basic guide is the recom- 
mendations of the National Committee on Radiation Pro- 
tection and Measurement as published in National Bureau 
of Standards Handbook 58, “Disposal of Radioactive 
Wastes in the Ocean.”? These criteria are designed to 
assure packaging adequate for safe handling and to assure 
sinking of the packages in the ocean. The packages must 
be able to withstand handling operations during loading 
and unloading operations and have a minimum of 10 pounds 
per gallon displacement volume to assure sinking—the 
same applied in Commission-supervised sea disposal. Pack- 
ages must be properly labeled. If materials are shipped by 
common carrier, conformance with Interstate Commerce 
Commission and Coast Guard regulations is required. It 


15 Coast Guard and ICC regulations limit the amount of radioactive 
material in a container and the radiation level from a container; require 
both an inside and outside container, require durable leak-type inside 
container, prescribe the specific types of outside containers that may be 
used (ie., steel drum, wooden box), require specific types of labels 
for such containers, and prescribe limits for radioactive contamination 
on containers. Intrastate transportation by the licensee is governed by a 
condition of the license which establishes requirements similar to those 
of the Interstate Commerce Commission. 
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is not required that packages for sea disposal be constructed 
so as to maintain their complete structural integrity at a 
depth of 1,000 fathoms of water, although the package must 
be so prepared as to prevent material from floating to the 
surface. 

Because of the widespread interest in ocean disposal of 
radioactive materials and to keep interested persons fully 
informed, the Commission publishes in the Federal Register 
notices of receipt of applications for, proposed issuances 
and issuances of, licenses authorizing radioactive waste 
disposal services resulting in sea disposal. When a license 
application is received a notice of receipt of application is 
published in the Federal Register. 

At the time the Commission completes its evaluation of 
the application and determines that the proposed activities 

meet the requirements for a license, a notice of pro- 
1717 posed issuance of the license, the proposed license, 

and a statement of safety considerations are pub- 
lished in the Federal Register. A public announcement is 
also issued by the Commission and is distributed to news 
media and an extensive list of organizations and individ- 
uals. Fifteen days are allowed for persons having an inter- 
est in the matter to intervene and request a hearing. If 
there are no interventions, the license is issued as pro- 
posed. If an interested party intervenes, as provided in the 
Commission’s ‘‘Rules of Practice,’’ or the applicant re- 
quests, or if there is sufficient public interest demonstrated, 
the matter is set down for a public hearing. The Commis- 
sion’s hearing examiner presides at such hearings and de- 
termines from the evidence adduced whether or not, and 
under what conditions, the proposed license should be is- 
sued. The hearing examiner’s decision is subject to review 
by the Commissioners either on their own motion, or if 
exceptions to his decision are filed by any party to the 
hearing. 

In addition, copies of license applications, Federal Reg- 
ister notices and licenses involving sea disposal are placed 
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on file in the Commission’s Public Document Room, 1717 
H Street NW., Washington, D.C. Copies of the notices and 
licenses are sent to the Governor and other interested 
authorities in each State where the applicant will operate. 

Special conditions are placed on all sea disposal licenses. 
These include specification of a sea disposal location, noti- 
fication to the Commission before each sea disposal is 
made, and a time limit for storing radioactive waste. Based 
on the training and experience of the individuals handling 
the wastes and the equipment and facilities available, cer- 
tain licensees are not permitted to open containers of waste 
received from customers but may only package these con- 
tainers for sea disposal by encasing them in sufficient con- 
crete to obtain the proper weight for sinking. 


Methods of Disposal 


At the present time, the primary source of radioactive 
waste from licensee operations is from radioisotope mate- 
rials being used in medicine, research, and industry. This 


waste has a low level of radioactivity, is bulky and quite 
heterogeneous in nature. It consists chiefly of solid trash 
contaminated with radioisotopes, such as blotting paper, 
rags used for cleaning, broken beakers, test tubes, bottles 
and other glassware used to contain radioactive material, 
animal carcasses used for biological experiments, and other 
types of contaminated laboratory equipment. The levels of 
radioactivity in each container of waste are usually in 
the microcurie to millicurie range. For the foreseeable fu- 

ture, all high-level waste resulting from processing 
1718 of used fuel elements from licensed reactors will be 

returned to the Commission for processing and han- 
dling. 

In practice, the most common methods and procedures 
used by licensees, other than disposal by sewer and burial 
in soil as provided for in the regulations, are return of 
radioactive waste to Commission installations, and dis- 
posal at sea. 
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Return of waste to Commission installations. Since the 
beginning of the Commission’s isotope distribution pro- 
gram in 1946, the Oak Ridge National Laboratory has pro- 
vided a waste disposal service for radioisotope licensees. 
The waste must be packaged in accordance with ICC regu- 
lations and requirements of the Oak Ridge National Lab- 
oratory. The packaged waste is shipped by rail or truck 
to the Oak Ridge National Laboratory for ground burial. 

This provides a means of disposing of solid waste ma- 
terials for licensees who are within economical shipping 
distance. One license has been granted to a private concern 
to collect waste from other Commission licensees and ship 
it to Oak Ridge National Laboratory for final disposal. 


Disposal at sea. Eight organizations are licensed by the 
Commission to dispose at sea the waste generated in their 
own laboratories (see Appendix A). Six of these organiza- 
tions have disposed in the Atlantic Ocean a total quantity 
of approximately 31 curies of activity.2® Two licensees in 
this category have disposed of approximately 101 curies 
or activity in the Pacific Ocean. 

In addition, a few licensed users of byproduct materials 
disposed of waste at sea prior to 1958 but have discon- 
tinued the practice. In this group, six organizations dis- 
posed of a total of approximately 4 curies into the Atlantic, 
two organizations a total of less than 1 curie into the 
Pacific and two organizations a total of approximately 10 
curies into the Gulf of Mexico. 

At present nine commercial firms have been licensed by 
the Commission to collect, package, store, and dispose at 
sea, in at least 1,000 fathoms, solid or packaged low-level 


16 Figures shown in his section show amount disposed of by Commis- 
sion-licensed commercial disposal firms and other licensees. They do not 
show the amounts disposed of by the Commission or its contractors as a 
result of Commission operation; such figures (8,000 curies in Atlantic 
Ocean, 14,000 in Pacific Ocean) are shown in chapter II, page 327, of 
this report. 
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radioactive waste generated by Commission licensees and 
contractors using radioisotopes in medicine, industry, agri- 
culture, research, and training. (See Appendix B.) Five 
firms are licensed to dispose of waste in the Pacific Ocean, 

three to dispose of waste in the Atlantic, and one 
1719 firm to dispose in both the Atlantic and Pacific 

Oceans. To date these licensees have disposed of 
about one-half curie in the Pacific and 2,500 curies in the 
Atlantic. In total, Commission licensees have disposed 
of approximately 2,535 curies of radioactive material in 
the Atlantic Ocean, 102 curies in the Pacific Ocean, and 10 
curies in the Gulf of Mexico. 


How Precautions Work 


In all licensed waste disposal operations the written 
operating and emergency procedures are the key to a safe 
operation. They clearly spell out the actions that must be 
taken to satisfy the requirements of the Commission’s reg- 


ulations and license conditions. 

In complying with the regulations, waste disposal 
licensees must limit radiation exposure to prescribe levels, 
require workers to wear personnel monitoring dosimeters 
to measure radiation exposure, limit radiation levels in 
unrestricted areas to specified amounts, post signs at areas 
where radiation or radioactivity exist in excess of certain 
amounts, and label containers of waste to indicate the 
presence of radioactive material. They also must instruct 
personnel in the hazards of excessive exposure, and the 
steps necessary to control such exposures. Radiation sur- 
veys must be conducted to control exposure and in order 
to post radiation caution signs in the proper locations. 

Incidents, or accidents such as breaking open of a waste 
container, must be reported to the Commission within a 
specified period of time depending upon the seriousness of 
the incident. Records of radiation exposure of personnel, 
radiation surveys conducted, and receipt and disposal of 
waste must be kept. 
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Typically, the waste material either is received from 
customers by common earrier or is collected by truck by 
the disposal firm. In either case the waste must have been 
packaged in containers meeting the specifications of the 
ICC for radioactive materials, and the transportation of 
the waste must be in accordance with the ICC requirements. 
Upon receipt of the material, the licensee’s personnel are 
required to survey each waste container to assure that the 
radiation levels and the degree of contamination do not 
exceed prescribed limits. The licensee must obtain from 
the customer an inventory showing the type and amount of 
radioactive material in each container. 

The waste then is stored at the licensee’s facility and 
packaged for sea disposal. Storage of the waste containers 
must be in an area secure from unauthorized entry and 
posted to indicate the presence of radioactive material. 
The unrestricted area around the storage site must be 
surveyed to assure that the levels of radiation are within 
the limits of the Commission’s regulations. 


Shipment of wcastcs. Debris from Commission laboratories having only very low 
levels of radioactivity can be shipped to Oak Ridge for burial with a minimum 
of shielding. To meet the Commission's and Interstate Commerce Commission's 
standurds for radiation levels at specific distances from boxcars, Knolls Atomic 
Power Laboratory personnel took advantage of distance and shielding by sand- 
wiching the wastes with more radiation between boxes of baled, only slightly- 
contaminated refuse, in loading this car, The radiation on the outside surface 
of the car is negligible. 


Most of the commercial sea disposal licensees, depending 
on the training and experience of the individuals handling 
the wastes and the facilities and equipment they have avail- 
able, are not permitted to open the containers of waste 
received from customers. These containers are packaged 
for sea disposal by encasing them in concrete within a 55- 
gallon drum or by surrounding them with a sufficient layer 
of reinforced concrete to obtain the required density—10 
pounds per gallon to assure sinking in the ocean. The per- 
sons involved in the packaging of the waste must wear per- 
sonnel monitoring dosimeters to measure radiation expos- 
ure and preform surveys of radiation levels to assure that 
the levels do not exceed the radiation dose limits of the 
regulations. 
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Those licensees who are authorized to open the contain- 
ers of waste received from customers and repackage it for 
sea disposal must have personnel with sufficient training 
and experience in handling radioactive materials and 
proper facilities and equipment for packaging the waste. 
In repackaging the waste, steps must be taken to control 

contamination of personnel and equipment. Radia- 
1721 tion surveys must be conducted to determine the 
effectiveness of the control procedures. Also, de- 
pending on the method of repackaging used, certain pro- 
tective clothing such as coveralls, gloves, and respirators 
may be necessary for personnel involved in the operation. 

When the packaging is complete, the package must be 
durably labeled with the name of the firm preparing the 
package, amount of radioactivity contained, date of pack- 
aging, and most hazardous radioisotope contained. This is 
usually done by means of a metal tag welded to the steel 
drum, or by inscribing the information in the concrete. 
The package also must be labeled with the conventional 
three-bladed radiation caution symbol in color and the 
words ‘‘Caution—Radioactive Material.”’ 

After the packaging operations, the containers are stored 
at the licensee’s facility until a sufficient number has ac- 
cumulated to warrant a trip to sea. The Commission license 
limits the storage period for any container of waste to 21 
months, and the amount of radioactive material the licensee 
may have in his possession at any one time. The quantity 
allowed is based on the licensee’s facilities and equipment 
and the amount of business the licensee expects. 

When the licensee is ready to dispose of the waste at 
sea, he must notify the Commission at least 20 days in 
advance of disposal and give the number of containers of 
waste to be disposed of and the type and amount of radio- 
active material involved. This notification allows the Com- 
mission to send an inspector along to check disposal opera- 
tions. 
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Since it is necessary for most waste disposal licensees to 
hire ocean-going equipment to transport the waste to a dis- 
posal location, the licensee must send personnel with the 
waste to be responsible for radiation safety during the 
trip and to assure the waste is disposed of at the required 
location. The waste must be stored aboard ship in an area 
not frequented by personnel and the area must be posted 
to indicate the presence of radioactive material. Radiation 
surveys must be conducted to establish time and distance 
limitations in regard to the waste storage area. In addition 
to keeping records of the receipt of waste material, the 
licensee must also maintain records of the number of con- 
tainers disposed of, the type and amount of radioactivity, 
and the date and location of disposal. Records of personnel 
monitoring and radiation surveys must also be kept. 


Inspection and Compliance 


Commercial waste disposal licensees are inspected by the 
Commission to determine compliance with regula- 
1722 tions and the conditions of their licenses. The in- 
spection representative interviews top management 
and the person responsible for radiation protection as well 
as those who actually carry out the operations. He reviews 
with the licensee the administrative controls for radiation 
safety, the training and experience of those responsible 
for conducting the operations, and the written and emerg- 
ency procedures being followed. He examines the licensee’s 
records dealing with radiation exposure, surveys, and the 
receipt and disposal of the waste. The facilities for pack- 
aging and storing the waste and the waste containers are 
observed to determine that the requirements of the regu- 
lations and license are being met. If feasible, the inspection 
representative actually observes the waste-packaging oper- 
ations. In addition to observing actual sea disposal when 
feasible, the inspector gathers information from Port and 
United States authorities that regulate vessels carrying 
the cargoes. 
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If inspection discloses evidence of noncompliance, appro- 
priate action is taken promptly by the Commission to assure 
that deficiencies are corrected. If necessary, the Commis- 
sion may issue an order under its ‘‘Rules of Practice’’ re- 
quiring a licensee to take appropriate corrective action. 
The Commission also has authority to take procedural 
action to revoke, suspend or modify any license where such 
action is necessary to assure protection of the health and 
safety of the public. 


Review of Policies and Standards 


The radioactive wastes generated in licensee operations 
to date have been of low level and small total volume. The 
policies and standards established by the Commission for 
disposal of radioactive waste by Commission licensees pro- 
vide, in accordance with present knowledge, a substantial 
margin of safety to the public. 

As the Nation’s atomic energy program expands, the 
trend will be toward increasing quantities of low-level 
radioactive waste. The disposal of large volumes of radio- 
active waste presents complex problems. It will be neces- 
sary to continue to support research work in such areas as 
sea disposal, land burial, and other types of release of 
radioactivity to the environment. 

The policies and standards of the Commission in the field 
of radioactive waste disposal are under continuous review 
and are subject to change with the development of new 
knowledge. 


1725 APPENDIX B 
Fimms Provininc CommerciraL Waste DisposaL SEBVICE 


1. American Mail Line, Ltd., 740 Stuart Building, Seattle 
1, Wash., was issued a license in August 1958 to dispose of 
radioactive waste in the Pacific Ocean. The licensee is 
authorized to receive waste already packaged for sea dis- 
posal only from the Boeing Airplane Co., Seattle, Wash. 
The licensee acts only as a carrier of the waste from Seattle 
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to the disposal location and is authorized to dispose of this 
packaged waste in the Pacific Ocean at locations at least 
150 miles from the continental shelf at a minimum depth of 
1,000 fathoms during regular voyages of their ships. To 
date, this licensee has made one sea disposal consisting 
of 540 millicuries of byproduct material and 15 pounds of 
source material at 51°31’ north latitude and 139°00’ west 
longitude. 


2. Coastwise Marine Disposal Corp., 5216 South Van 
Ness, Los Angeles, Calif., was issued a license in June 1959 
authorizing the disposal of radioactive wastes in the Pacific 
Ocean. The licensee’s facilities are located at 2100 West 
15th Street, Long Beach, Calif. Containers of waste re- 
ceived from customers may be opened in connection with 
preparing the waste for sea disposal. The licensee re- 
quested permission to dispose of packaged waste in the 
Pacific Ocean at a location recommended by the State of 
California and has been so authorized by the Commission. 
The waste material must be disposed of within a 5-mile 
radius circle, the center of which is 32°00’ north latitude and 
121°31’ west longitude where the ocean depth is 2,000 
fathoms. There are five disposal sites in the Pacific Ocean 
recommended by the State of California which have a mini- 
mum depth of 2,000 fathoms and are at least 60 miles from 
any sea mount. To date, this licensee has not disposed of 
any licensed radioactive material in the Pacific Ocean. 


3. Isotopes Specialties Co., 170 West Providencia, Bur- 
bank, Calif., was issued a license in August 1958 authoriz- 
ing the disposal of radioactive wastes in the Pacific Ocean. 
Containers of waste received from customers may be 
opened in connection with preparing the wastes for sea 
disposal. The licensee requested permission to dispose of 
wastes in the Pacific Ocean at the locations recommended 
by the State of California and has been so authorized by 
the Commission. To date, this licensee has not disposed of 
any licensed radioactive material in the Pacific Ocean. 
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4. Nuclear Engineering Co., Inc., 2600 North Main 
Street, Walnut Creek, Calif., was issued a license in Oc- 
tober 1958 authorizing the disposal of radioactive wastes 
in the Atlantic and Pacific Oceans. The firm’s facilities are 
located in Cowell, Calif., and Kearney, N. J. The licensee is 
authorized to open containers of waste received from custo- 
mers in connection with preparing the wastes for sea dis- 
posal. The disposal site in the Atlantic Ocean is within a 
Zmile radius of 38°50’ north latitude and 72°00’ West 
longitude or an area bounded by north latitudes 39°00’ and 
and 38°50’ and west longitudes 72°00’ and 72°16’ where the 
depth is at least 1,000 fathoms. These disposal sites are 
in the same location as those used by the Commission for 
sea disposal. In the Pacific Ocean, the licensee requested 
permission to dispose of wastes at the locations recom- 

mended by the State of California and has been so 
1726 authorized by the Commission. To date, this licensee 

has not disposed of any licensed radioactive material 
in either the Atlantic or Pacific Oceans. 


5. Ocean Transport Co., No. 1, Drumm Street, San Fran- 
cisco, Calif., was issued a license in October 1959 authoriz- 
ing the disposal of packaged radioactive waste in the Pa- 
cific Ocean. The licensee is authorized to only receive waste 
which is already packaged for sea disposal in a manner 
authorized by the Commission. The disposal locations 
authorized are at 37°40’ north latitude, 124°50’ west longi- 
tude and 37°41’ north latitude 193°25’ west longitude. The 
sites are beyond the continental shelf where the ocean depth 
is at least 1,000 fathoms and are about 110 and 50 miles 
from the coast respectively. This licensee has not made 
any disposals. 


6. California Salvage Co., 709 North Pacific Ave., San 
Pedro, Calif., was issued a license in September 1959, au- 
thorizing the disposal of packaged radioactive waste in 
the Pacific Ocean. Containers of waste received from cus- 
tomers may not be opened but only further packaged for 
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sea disposal. The disposal site authorized is at 32°00’ 
north latitude 121°30’ west longitude. The site is beyond 
the continental shelf and the depth is at more than 1,000 
fathoms. This licensee has not made any disposals. 


7. Crossroads Marine Disposal Corp., 26 T. Wharf, Bos- 
ton, Mass., has been authorized since 1952 to dispose of 
low-level radioactive waste at an inshore disposal area in 
the Atlantic Ocean 12 to 15 miles from the coast at 42°25.5’ 
north latitude and 70°35’ west longitude. The depth at this 
location is about 50 fathoms. The disposal location is de- 
signated as an explosive and toxic chemical dump-area by 
the U. S. Army Corps of Engineers and therefore one not 
used for commercial or recreational activities. This license 
has been amended, effective August 15, 1959 requiring dis- 
posal in the Atlantic Ocean at a minimum depth of 1,000 
fathoms within an area bounded by 41°38’ and 41°28’ north 
latitude and 65°28’ and 65°45’ west longitude or within a 
5-mile radius circle the center of which is at 38°30’ north 


latitude and 72°00’ west longitude. This latter area is used 
by the Commission for disposal of packaged radioactive 
waste. Containers of waste received from customers may 
not be opened but only further packaged for sea disposal. 
To date, this licensee has disposed of about 2,440 curies of 
byproduct and source material. 


8. New England Tank Cleaning Co., 135 First Street, 
Cambridge, Mass., was issued a license in September 1958 
authorizing the disposal of radioactive wastes in the At- 
lantic Ocean. The licensee’s facilities are located at Great 
Brewster Island, Boston, Mass., and the National Dock 
Yard, Boston, Mass. Containers of waste received from 
customers may not be opened but only further packaged 
for sea disposal. The disposal site is in the Atlantic Ocean 
within the area bounded by 41°38’ and 41°28’ north latitude 
and 65°28’ and 65°45’ west longitude where the minimum 
depth is 1,000 fathoms. To date, this licensee has not dis- 
posed of any licensed radioactive material in the Atlantic 
Ocean. 
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9. The Walker Trucking Co., 1283 to 1285 East Street, 
New Britain, Conn., was issued a license in March 1959 
authorizing the disposal of radioactive wastes in the At- 
lantic Ocean. The licensee’s facilities are located on Brown- 
stone Ave., in Portland, Conn. Containers of waste re- 
ceived from customers may not be opened but only further 
packaged for sea disposal. The disposal site is in the At- 
lantic Ocean within a 3-mile radius of 38°50’ north latitude 
and 72°00 west longitude at a minimum depth of 1,000 
fathoms. This disposal site is in the same location as that 
used by the Commission for disposal of packaged radio- 

active waste. To date, this licensee has not 
1727 disposed of any licensed radioactive material in the 

Atlantic Ocean. The licensee has requested an 
amendment to his license to use an additional site for 
packaging and temporary storage in New Britain. A hear- 
ing is being held on this application for amendment. 


40. There are three license applications for disposal of 
radioactive wastes pending. An application has been re- 
ceived from U. S. Nuclear Corp., Burbank, Calif., to dis- 
pose in the Pacific Ocean, and from the Military Sea Trans- 
portation Service, Washington, D. C., to dispose of pack- 
aged radioactive waste from government operations in 
both the Atlantic and Pacific Oceans. An application from 
the Industrial Waste Disposal Corp., Houston, Tex., to 
dispose of packaged radioactive waste in the Gulf of Mex- 


ico at 1,000 fathoms is also pending final determination. 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


In the Matter of 
The Walker Trucking Company 
Docket No. 27-5 
Appearances 


John P. Harbison, Esq. 
Hartford, Connecticut 
For The Walker Trucking Company 
Herzel H. E. Plaine, Esq. 
Germantown, Maryland 


For The Staff of Atomic Energy Commission 
Intermediate Decision 


This proceeding involves an application, docketed with 
the Commission on April 21, 1958 and amendments thereto 
filed by The Walker Trucking Company of New Britain, 


Connecticut (Walker) for a radioactive waste by-product 
and source material license to provide for a waste disposal 
service, including the right to receive, possess, package 
and dispose of low level radioactive wastes in the Atlantic 
Ocean by utilizing among other facilities a site in Portland, 
Connecticut, as a place of assembly of pre-packaged wastes 
for further packaging, storage, and transshipping for sea 
disposal. 
1812 On August 20, 1958, the Commission issued a 
Notice of proposed issuance of the requested license 
unless within 15 days thereafter a request for a formal 
hearing was filed with the Commission. On September 4, 
1958, the Town of Portland, Connecticut filed a request 
to intervene, and was later permitted to become a party, 
in the proceeding, and further requested a hearing on the 
issues raised by the application and the contention of the 
Town of Portland, that the area proposed to be used was 
too small to afford protection to inhabitants in the immedi- 
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ate vicinity. In accordance with that request, and after 
answers to request to intervene were filed by Walker and 
the Staff of the Commission, a public hearing was set for 
Hartford, Connecticut on November 19, 1958, as well as a 
prehearing conference which had been requested by the 
Staff. Walter A. Lynch, Jr. also petitioned and was granted 
permission to intervene upon the basis of his contention 
that he was a taxpayer and that his and neighboring 
property on Long Island could be potentially affected by 
the disposal of the radioactive waste. Elliott Earl filed a 
request to be heard on behalf of himself and the Institute 
for Nuclear Serology of Manchester, Connecticut but did 
not allege any interest which would be affected by the out- 
come of the proceeding, and this request was denied. 

At the prehearing conference, held in Hartford on No- 
vember 18, 1958, Staff Counsel announced that the Town 
of Portland would not appear in this matter any further 
although it did not file any formal notification thereof 

and thus remains a party to the proceeding. The 
4813 Staff also announced that it had had several meetings 

with Town officials to inform them of the proposed 
to be licensed activity and indicated the reasonable safety 
in all aspects of the disposal service. 

The hearing was held in Hartford on November 19, 1958 
and Walker and the Staff presented both oral and docu- 
mentary evidence respecting pertinent phases of the waste 
disposal service, including qualifications of personnel, the 
low activity of the contemplated radioactive wastes, speci- 
fication of applicable regulations and intended mode of 
compliance, scientific data on safety proposals and studies 
reflecting reasonable assurance that there would not be 
any danger in the waste procurement, transportation, stor- 
age and disposal service to the health and safety of the 
public. Elliott Earl appeared at the hearing and requested 
reconsideration of the denial of his participation in the 
proceeding. In support of the request, Earl stated that 
his interest that might be affected was that his home was 
within 500 yards of a truck route on which perhaps Walker 


337 


might carry some radioactive wastes on the way to Port- 
land, Connecticut, and also if he happened to drive his 
automobile near to the location of the facility utilized for 
preparing the radiactive wastes for sea proposal that 
maybe some radioactivity would be in the atmosphere that 
might injure him. The request for reconsideration of par- 
ticipation was denied. Walter A. Lynch, Jr., appeared at 
the hearing, but presented no evidence and limited himself 
to a statement which reflected his fear of property damage 
even though the radioactive wastes with low activity were 

to be deposited on the floor of the Atlantic Ocean 
1814 at a depth of 1000 fathoms. Opportunity was pro- 

vided at the close of the hearing for a further state- 
ment of views by Walter A. Lynch, Jr., but no submittal 
was made by him. 

On December 4, 1958, Walker and the Staff jointly sub- 
mitted proposed findings of fact, conclusions and a recom- 
mended form of license. Upon the basis of all of the evi- 
dence adduced, statements of participants, contentions of 
the parties and proposed findings and conclusions, the Ex- 
aminer further finds, in addition to the findings and con- 
clusions in the foregoing portion of this intermediate deci- 
sion that the record warrants the following additional find- 
ings and conclusions, and adopts the proposals to the extent 
herein reflected and rejects those not adopted except to 
the extent that the foregoing portion of the intermediate 
decisions has adopted the context of the proposals.’ 


1Gection 8(b) of the Administrative Procedure Act requiring that 
the record show the ruling upon each finding and conclusion presented 
is explained by the Attorney General’s Manual on the Act, page 86, 
that this “requirement * * * is satisfied if such decisions in some way 
indicate the ruling * * *” (underlines added). Further, the manual 
states: “An agency which issues opinions in narrative and expository 
form may continue to do so without making separate findings of fact 
and conclusions of law.” Consistent with this sense, decisions of regu- 
latory agencies have been uniform to the effect that specific rulings 
need not be made on many separate proposals, which have already 
been considered in context and either accepted or rejected, and thus 
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1815 1. The Walker Trucking Company is duly organ- 

ized and qualified to receive a license from Atomic 
Energy Commission in accordance with the Atomic Energy 
Act, including Sections 81, 82, 182, 183 thereof, to receive, 
possess, package and dispose of radioactive waste by-prod- 
uct material and source material for further packaging, 
storage and transshipping for sea disposal in the Atlantic 
ocean at a minimum depth of 1000 fathoms. 


2. The proposed waste disposal service is set forth in 
the Application and amendments thereto and will consist 
of the receipt of prepackaged waste material for further 
packaging by Walker without opening the containers, and 
transportation for ultimate disposition in the Atlantic 
Ocean. The primary container and packaging specifications, 
and the transportation requirements, shall be in accord- 
ance with the applicable regulations of the Interstate Com- 
merce Commission, the United States Coast Guard, and 
other agencies of the United States of America having ap- 


propriate jurisdiction ; and where those regulations are not 
applicable, the operations ghall be in accordance with the 
similar detailed requirements set forth in Condition No. 7 
of the proposed license. The outer containers for sea dis- 
posal shall be either metal or reinforced concrete and 
made in accordance with the detailed specifications stated 
in the amended application and the proposed license. 


3. The proposed site of Walker for the storage of pack- 
aged containers, and further packaging and loading upon a 
vessel for sea disposal, is located on the west side of 

Brownstone Avenue in Portland, Connecticut. The 
1816 site has an approximate 174’ frontage on the west 
side of Brownstone Avenue and is approximately 


seriatum enumeration is unnecessary, for instance, in the form of 
separate rullings on findings 1, 8, 8 etc. 

“We feel that no useful purpose would be served in passing 
upon them seriatum in the light of the complete findings we have 
issued therein”. Reopened Mississippi Valley and Southeastern 
States cases (C.A.B. July 28, 1950) Docket Nos. 548 and 501. 
See also Pike & Fischer, Administrative Law Digest, Sec. 8(5) 

and Vol 8(A) Pike & Fischer, Page 48 F. 261. 
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220 in depth from Brownstone Avenue to the east bank 
of the Connecticut River. On the north side of the site 
is a vacant lot and on the south side is an asphalt com- 
pany. The site will be enclosed with a 6 foot high metal 
fence. The neighbors of Walker within a half mile radius 
are gasoline and oil products distributors and asphalt dis- 
tributors. On Brownstone Avenue, on the east side oppo- 
site the proposed site, is a large, abandoned, former brown- 
stone quarry pit now filled with approximately 90’ of water. 
The nearest residences are approximately one-half mile 
from the proposed site. 


4, Within the proposed site, the storage area and the 
buildings for processing will occupy a smaller area of 
60’ by 60’, or 3600 square feet. The processing area will be 
within a completely enclosed building. The storage area 
will be an open area upon a concrete pad, adjacent to the 
building, and the storage area will be enclosed within a 8’ 
high metal, chain-link fence. The storage and processing 
areas are about 23’ above mean sea level. The flooding 
probability at that level is about once in fifty years. 


5. In addition to the trucks for transportation of the 
radioactive waste materials, Walker will have available 
loading and unloading equipment, appropriate. radiation 
detection instruments, facilities for packaging for sea dis- 
posal, and a sea going vessel for transporting the waste 

containers to the ocean disposal site. 


1817 6. Walker as the proposed licensee shall possess 

not more than 50 curies of any by-product material 
at any one time, and is authorized to receive during the 
term of the license (two years) not more than 700 pounds 
of source material. In terms of radioactivity, the source 
material represents about 200 millicuries, or one-fifth of 
a curie. Generally, the waste will consist of trashy, solid 
materials (contaminated with fine particles of uranium or 
other radioisotopes) such as blotting paper, rags used for 
cleaning, broken glass beakers, test tubes, bottles, and 
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other glassware used to contain radioactive material, as 
well as other types of contaminated laboratory equipment. 
The levels of radioactivity in each container would usually 
be in the microcurie to millicurie range. The maximum 
amount of radioactivity in each container is limited to 
two curies. The radiation level from each container is lim- 
ited to 200 millirems per hour at the surface and 10 milli- 
rems per hour at one meter from the source of radioactivity 
in the container. 


7. Mr. Paul P. F. Bujalski, an health physicist, will 
directly supervise the proposed operations. Mr. Robert 
Harris, president of Walker has had training in radiation 
protection pertinent to the proposed program; and train- 
ing in operating procedures and safety precautions are con- 
templated for other personnel involved in the program. 


8. The possible hazards prior to sea disposal in the 
receipt, handling, storage, and transportation of the waste 
materials have been analyzed and the likelihood of acci- 

dents arising, such as the breaking of the containers, 
1818 or fire, or flood, appears very low; and even if such 

accidents should occur, it is unlikely that persons 
would be exposed to radiation in excess of the levels per- 
missible under 10 CFR Part 20. 


9. The place of disposal in the Atlantic Ocean will be a 
location more than 100 miles from the east coast of the 
United States within a three mile radius of the point 
38° 50’ north latitude and 72° 00’ west longtitude where 
the ocean depth is at least 1,000 fathoms. The disposal 
area is at the edge of the Continental Shelf and is an 
approved area for disposal of low-level radioactive waste, 
and is adjacent to an area which has been in use for such 
purpose since 1951. During this time, an estimated 10,000 
curies of low-level radioactive waste have been deposited 
in that location. 

The addition of the amount of radioactive waste material 
involved in the proposed program at this disposal area 
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will not create radioactivity of public health significance 
and will not adversely affect inshore areas. 


Conclusions 


1. Walker’s proposed equipment, facilities, and proce- 
dures are adequate to provide reasonable assurance that 
there will not be any undue danger to life and property 
and are adequate to protect the public health. 


2. Walker is qualified by training and experience of its 
personnel to perform the proposed waste disposal service 
for prepackaged source and by-product materials in such 

a manner as to protect public health and to minimize 
1819 danger to life and to property. 


3. The issuance of a source and by-product mate- 
rials license to the Walker Trucking Company to perform 
the waste disposal service will not be inimical to the health 
and safety of the public. 


4, Walter A. Lynch, Jr. has not established a danger or 
damage and on this record of evidence there is not any 
danger nor will there be any damage to the property of 
Walter A. Lynch, Jr. by reason of the proposed radio- 
active waste disposal service to be operated by Walker as 
described in its application, with amendments thereto, filed 
with the Atomic Energy Commission. 


5. Elliott A. Earl has not shown any substantial interest 
which will be affected by the outcome of this proceeding 
and the denial of his request to be heard or to intervene 
and to become a party in this proceeding is affirmed. 


6. A license in the form shown following the Order in 
this decision should be granted to Walker. 


Wherefore, it is ordered subject to review by the Com- 
mission upon appeal, or review by the Commission on its 
own motion, 
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A. A license in the form annexed hereto is granted to 
The Walker Trucking Company of New Britain, Con- 
necticut. 


B. Exceptions, if any and briefs in support thereof must 
be filed by January 18, 1959 and briefs in opposition there- 
to shall be filed by January 23, 1959, and if the Commis- 
sion does not initiate a review on its own motion and no 
exceptions are filed, this decision shall, in accordance with 
the Rules of Practice, become final on January 22, 1959. 


Samuel W. Jensch 
Presiding Officer 


Dated at Germantown, Maryland 
December 24, 1958 


1820 SOURCE AND BY-PRODUCT MATERIAL LICENSE 
THE WALKER TRUCKING COMPANY 


Docket No. 27-5 


License No. 6-3627-1 
(L60) 


Pursuant to the Atomic Energy Act of 1954, as amended, 
and Title 10, Code of Federal Regulations, Chapter 1, Part 
40, ‘‘Control of Source Material,’? and Title 10, Code of 
Federal Regulations, Chapter 1, Part 30, ‘Licensing of 
By-product Material,”’ and in reliance upon statements and 
representations heretofore made by the applicant, a license 
is hereby issued to The Walker Trucking Company, 1283- 
1285 East Street, New Britain, Connecticut, to receive, 
possess, package, and dispose of source and by-product 
material in the Atlantic Ocean. 

This license shall be deemed to contain the conditions 
specified in Section 183 of the Atomic Energy Act of 1954, 
as amended, and is subject to the provisions of Title 10, 
Code of Federal Regulations, Chapter 1, Part 20, ‘‘Stand- 
ards for Protection Against Radiation,’”’ and all other ap- 
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plicable rules, regulations, and orders of the Atomic Energy 
Commission now or hereafter in effect and to the follow- 
ing conditions: 

1. The licensee shall not receive possession of more than 
700 pounds of source material during the term of this 
license. 


2. The licensee shall not possess more than 50 curies of 
by-product material at any one time. 


1821 3. By-product and source material shall be re- 


ceived, possessed, packaged, and disposed of by or 
under the direct supervision of Paul P. F. Bujalski. 


4, The licensee shall receive, package, possess, and dis- 
pose of source and by-product material in accordance with 
the procedures described in the Licensee’s application 
dated March 4, 1958, as amended; except as provided 
otherwise in this license. 


5. A copy of the ‘“‘Supplement to Form 313,” dated Feb- 


ruary 1958, as amended, shall be supplied to each employee 
of the licensee involved in the receipt, packaging, and dis- 
posal of source and by-product material. 


6. Source and by-product material received from cus- 
tomers shall be prepackaged in containers which shall not 
be opened at any time by The Walker Trucking Company, 
and which shall meet the requirements of Condition 7 of 
this license. The licensee shall instruct each customer to 
package the waste material in such a manner as to assure 
the absence of any significant voids. 


7. The transportation of AEC-licensed material to and 
from the location designated in Condition 8 shall be subject 
to the applicable regulations of the Interstate Commerce 
Commission, United States Coast Guard and other agencies 
of the United States having appropriate jurisdiction, and 
where such regulations are not applicable shall be in ac- 
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cordance with the following requirements except as specifi- 
cally provided by the Atomic Energy Commission: 
1822 A. Outside Shipping Containers 
(1) The containers shall meet any one of the fol- 
lowing specifications described in Appendix A attached 
hereto: 

a. 15A, 15B, 12B, 6A, 6B, 6C, 17C, 17H, 19A or 19B. for 
the containment of radioactivity in amounts not in excess 
of 2.0 curies ; or 

b. Specification 55 for containment of solid cobalt 60, 
cesium 137, iridium 192, or gold 198 in amounts not in 
excess of 300 curies. 

(2) There shall be no radioactive contamination on any 
exterior surface of the container in excess of 500 d/m/100 
sq. cm. alpha and 0.1 mrep/hr beta-gamma radiation. 

(3) The smallest dimension of the container shall not 
be less than 4 inches. 

(4) The radiation level at any accessible surface of the 
container shall not exceed 200 mrem/hr. 


(5) At one meter from any point on the radioactive 
source the radiation level shall not exceed 10 mrem/hr. 


(6) Containers which contain radioactive material emit- 
ting only alpha and/or beta radiation shall contain sufficient 
shielding to prevent the escape of primary corpuscular 
radiation to the exterior surface and to reduce the sec- 
ondary radiation at the surface of the container to at least 

10 mrem/24 hours at any time during transportation. 


1823 B. Inside Contaiers 


(1) Solid and gaseous radioactive materials shall 
be packed in suitable inside containers designed to prevent 
rupture and leakage under conditions incident to the trans- 
portation. 
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(2) Liquid radioactive materials must be packed in sealed 
glass, earthenware, or other suitable containers. The con- 
tainer must be surrounded on all sides by an absorbent 
material sufficient to absorb the entire liquid contents and 
be of such nature that its efficiency will not be impaired by 
chemical reactions with the contents. Where shielding is 
required the absorbent material must be placed within the 
shield. If the inside container meets the Specification 2B 
in Appendix A the absorbent material is not required. 

(3) Materials containing radioisotopes of plutonium, 
americium, polonium, or curium, or the isotope strontium 
90, in quantities in excess of 100 microcuries, must be 
packed in containers which meet Specification 2B in Ap- 
pendix A. 

C. Shielding 


Inside containers must be completey surrounded with 
sufficient shielding to meet the requirements of subpara- 


graphs A(4), A(5), and A(6) of this condition. The shield 
must be so designed that it will not open or break under 
normal conditions incident to transportation. 


1824 D. Labeling 


Each outside container label required under Sec- 
tion 20.203 (f)(1) of 10 CFR 20 shall bear the following 
information: 


- (1) Total activity in millicuries, or in the case of source 
and special nuclear material, the total weight: 


(2) principal radioisotope ; 

(3) radiation level at the surface of the container and at 
one meter from the source; and 

(4) the name and address of the licensee. 


E. Each vehicle in which licensed material is transported 
shall be marked or placarded on each side and the rear 
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with lettering at least 3 inches high as follows: CAUTION 
—RADIOACTIVE MATERIAL. 


F. Accidents 


In the event of an accident involving any vehicle trans- 
porting licensed material, immediate steps shall be taken 
to prevent radiation exposure of persons and to control 
contamination. 


G. Exemptions 


Specific approval must be obtained from the Atomic En- 
ergy Commission for modification if, or exemption from, 
the requirements of this license condition. Requests for 
such approval should be directed to the Chief, Isotopes 
Branch, Division of Licensing and Regulation, Atomic En- 
ergy Commission, and should contain sufficient information 
to support such a request. 


8. The licensee shall store and package by-product mate- 
rial for sea disposal at the facility located on Brownstone 
Avenue, Portland, Connecticut, and described in licensee’s 

application dated March 4, 1958, as amended. 


1825 9. The licensee shall dispose of by-product and 

source material in the Atlantic Ocean within a 3 mile 
radius circle the center of which is at a point designated 
as parallel of Latitude 38° 50” and meridian of Longitude 
72° 00 W. at a minimum depth of 1000 fathoms. 


10. The licensee shall notify the Chief, Isotopes Branch, 
Division of Licensing and Regulation, Atomic Energy Com- 
mission, at least 20 days prior to each disposal, by letter 
deposited in the United States mail properly stamped and 
addressed. This notification shall contain the following in- 
formation: the proposed date for disposal, the total num- 
ber of containers, the amount of source material in pounds, 
the total activity of by-product material in millicuries, and 
the most hazardous radioisotope contained in each con- 
tainer. 


347 


11. A curie of Iridium 192 is defined as that quantity of 
activity which presents a radiation intensity of 0.55 roent- 
gen per hour at a distance of one meter. 


This license shall be effective on the date issued and 
shall expire on December 31, 1960. 


For The Atomic Energy Commission 
J. BR. Mason 

Chief, Isotopes Branch 

Division of Licensing and Regulation 


1875 UNITED STATES ATOMIC ENERGY COMMISSION 


In the Matter of: 
WALKER TRUCKING COMPANY 


Docket No. 27-5 


Application of amendment to 
By-product Market license 
Proposed Findings and Conclusions 


The following proposed findings of fact and conclusions 
are submitted by counsel for the applicant. (References to 
the testimony are set out in brackets and designated TR) 


Proposed Findings of Fact 


1. The hearing was convened to consider the issuance of 
an amendment to a license previously issued by the United 
States Atomic Energy Commission, No. 636271 which 
amendment if granted by the Atomic Energy Commission 
would authorize the Walker Trucking Company to package 
and store by-product and source material waste at an addi- 
tional site located at 1283-1285 East Street in New Britain, 
Connecticut. (TR 205) 


2. The issue to be considered is whether or not the appli- 
cant’s proposed site is adequate to protect health and mini- 
mize danger to life or property. (TR 206) 
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3. The Honorable Mayor of the City of New Britain, 
Mayor Morelli, intervened in behalf of himself and the 
municipality of the City of New Britain pursuant to an 
order granting intervention issued by the Atomic Energy 
Commission dated May 28, 1959, Docket 27-5, Record for 
Hearing Vol. 1 No. 11. 

Attorney Politis although not in compliance with the rule 
was allowed to intervene on his own behalf and on the 
behalf of Mr. Aukshunas. (Mr. Jensch TR 226) 

Alderman Nolan was allowed to make a limited appear- 

ance on behalf of himself. (Mr. Jensch TR 229) 
1876 Since a great deal of time had elapsed between 

hearings, His Honor, Mayor Julius Kremski and 
Corporation Counsel, Paul J. McQuillan, were allowed 
to continue as intervenors in behalf of the municipality of 
the City of New Britain. (TR 398). Mayor Kremski and 
Mr. McQuillan are part of the new city administration 
which came into office in April 1960. 


4. The proposed site is seven and eighty-seven hun- 
dredths (7.87) acres. On this site there is a building, part of 
which will be used for the by-product and source material 
waste storage plant. (Robert Harris TR 276) 


5. The nearest residence to the proposed storage plant 
is approximately four hundred (400) feet away. All other 
residences are at least six hundred (600) feet away. All 
other buildings in the surrounding area are of an industrial 
or business nature. (Robert Harris TR 303-306) The zone 
in which the proposed site is located is industrial. (TR 279) 


6. On the proposed storage site is a building in which 
the by-product and source material waste will be stored. 
This building is 60 feet by 160 feet. Its construction is 
structural steel framing and galvanized steel sheathing. 
It is proposed that forty (40) feet of the longer dimension 
be partitioned off for this storage site. This section will 
be sealed off with a solid masonry wall. The entrance to 
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this section will be off limits to all unauthorized personnel. 
(Robert Harris TR 282-284) 


7. The prepackaged waste material would be unloaded at 
the proposed storage site. There the sealed drums would be 
encased in an outer shell of concrete, reinforced, four (4) 
inches top, bottom and sides. (Mr. Harris TR 309) 

The packaged material would then be stored within the 
sealed off section of the building on the proposed site until 
it is economically practical to take the waste to sea for 

disposal. (Mr. Harris TR 310) 
1877 Under no circumstance would the amount stored 
exceed the limits of the amendment to the license. 


8. The operation at all times will be supervised by quali- 
fied personnel. (TR 402-404) 

Charles C. Thomas who is qualified to supervise this type 
of operation will be on hand to supervise this operation. 


9. Those qualified to appraise this type of operation 
have found it to be adequate to protect health and mini- 
mize danger to life and property. Mr. James Mason, Chief 
of the isotopes branch, division of Licensing and Regula- 
tions, Atomic Energy Commission, said the site proposed 
met the requirement of Chapter 1 Title 10 of the Federal 
Code of Regulation Part 20. Mr. Mason appraised the 
proposed operation as adequate to protect health and mini- 
mize danger to life and property. (Mr. Mason TR 353-354 
(358)) 

Mr. Donald Nussbaumer, health physicist with the radi- 
ation safety branch in the division of licensing and regu- 
lation of the Atomic Energy Commission stated that the 
site and operation proposed is adequate. (Mr. Donald Nuss- 
baumer TR 327-328) 


Proposed Conclusions 


1. The applicant’s proposed site, equipment, facilities 
and procedures are adequate to protect health and mini- 
mize danger to life and property. 
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2. The applicant has qualified personnel both in training 
and experience to store by-product and source material 
waste in a manner adequate to protect health and minimize 
danger to life and property. 

3. The applicant’s proposed site conforms with the pro- 
visions of Chapter 1 Title 10 of the Code of Federal Regu- 
lations Part 20 and other applicable Commission regu- 

lations and conditions. 


1878 4. The amendment to the applicant’s license will 
not be inimical to health and safety of the public. 
Respectfully submitted, 


Walker Trucking Company 
By John F. Downes 
Its Attorney 
Dated: August 30, 1960 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


In the Matter of: 
WALKER TRUCKING COMPANY: 


On Application for License Amendment 
Docket No. 27-5 


Brief on Behalf of the City of New Britain 
and Interveners 


Date: August 17, 1960 
* ° = * * e * s ° e 
1898 The record clearly indicates that the applicant 


did not submit sufficient facts to prove by a pre- 
ponderance of the evidence: 


1. That his proposed equipment, facilities and proce- 
dures are adequate to protect health and minimize danger 
to life and property. 


2. That the applicant had any prior experience or ade- 
quate training and is duly qualified to conduct the pro- 
posed operation. 

3. That the applicant’s expert, Mr. Thomas, is qualified 
and committed by privity of a contractural obligation to 
the applicant. 

4. That the storage and transportation of waste mate- 
rials will not be nimical to the health and safety of public. 

5. That the applicant’s proposed operation will be pre- 
formed in accordance with AEC rules and regulations. 

6. That the validity and applicability of the City of New 
Britain ordinances are not necessary or proper issues in 
the proceeding. 

7. That the validity and applicability of the rules and 
regulations of the Health Department of the State of 
Connecticut are not necessary. 

8. That the containers are sufficient after their disposal 
into the Atlantic Ocean. 

9. That the applicant has the proper cargo vessel, neces- 
sary personnel and facilities to properly transport and 
to dispose of the waste at sea. 

Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for the Interveners 
The City oi New Britain 
By Paul J. McQuillan 
Corporation Counsel 


1900 ‘The following proposed findings of fact and con- 
clusions are submitted by counsel for the Interveners 
and The City of New Britain. 
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Proposed Findings of Fact 

1, Attorney A. F. Politis, Mayor Julius Kremski and 
Attorney Paul J. McQuillan were allowed to intervene and 
an order granting that right was properly and legally 
ordered. 

2. The proposed building and the land on which it is 
located is not owned by the applicant and the applicant 
has no legal right to use them. (P. 639) 

3. That the applicant has not in its employ qualified 
personnel to supervise the operation. 

4. Mr. Thomas has no privity of contract with the appli- 
cant. 


5. Mr. Thomas is not qualified to supervise the operation. 


6. The operation and the site is not adequate to protect 
health and minimize danger to life and property. 


7. That the casings or drums for the storage of waste 


material are inadequate to protect health and minimize 
danger to life and property. 

8. That the applicant failed to sustain its burden of 
proof. 

9. That the experts testifying for the applicant (and 
the AEC) did not have sufficient facts as to the site, the 
operation, or the qualifications of personnel on which to 
form a conclusion or opinion of any probative value. 

40. There are flood conditions at the site. P. 692, 772, 
773. 

11. The traffic conditions are hazardous. P. 794, 795, 

800. 
1901 12. The local or State police, fire and health 
authorities, are not equipped or qualified to aid in 
normal or emergency opreations. P. 796, 797, 753. 
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13. The “‘site inspection’? of one-half hour was inade- 
quate and poorly prepared to furnish sufficient facts or 
information on which to reach any type of intelligent con- 
clusion. P. 835, 837, 843, 845, 846, 848, 849, 962. 

14, The interveners were not afforded sufficient time to 
adequately and properly cross examine witnesses presented 
by AEC and the applicant. 

15. The population density makes it a dangerous oper- 
ation. P. 770, 769. 


16. That it was an error not to have allowed Dr. Jacques 
Cipitz to testify. 


17. That there is a fire hazard present. P. 682, 689. 


Proposed Conclusions 


That the applicant did not properly sustain the burden 
of proving by a preponderance of the evidence that: 


1. The site and operation are adequate to protect health 
and minimize danger to life and property. 


2. The applicant or any of its personnel is qualified by 
training or experience to conduct the proposed operation 
in a manner that would adequately protect health and 
minimize danger to life and property. 


3. The amendment to the present license will not be 
inimical to health and safety of the public. 


Respectfully submitted, 

Ericson, Politis, Gleason & Cavaliere 

By Algert F. Politis 
Attorneys for Intervenors 

The City of New Britain 

By Paul J. McQuillan 


Corporation Counsel 
Dated: September 6, 1960 
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1904 Proposed Findings and Conclusions by AEC Statf 
Procedural Matters 


This is a proceeding to consider the issuance of an 
amendment to license No. 6-3627-1 which the Atomic Energy 
Commission previously issued to the Walker Trucking 
Company (applicant) on March 18, 1959, after formal 
hearing held in Hartford, Connecticut on November 19, 
1958 (Tr. 1-202, Hartford hearing, November 19, 1958). 
That license authorizes the applicant to receive, possess, 
package for sea disposal, and dispose of source and by- 
product material in the Atlantic Ocean (AEC Staff Exhibit 
One, Item 1).* Under Condition 8 of this license, the 
licensee must receive, store and package byproduct ma- 
terial for sea disposal at the facility located on Brownstone 
Avenue, Portland, Connecticut. This facility is described 
in the licensee’s application dated March 4, 1958, as 
amended. 

On April 2, 1959, the applicant filed an application for 
an amendment to its license, which is the subject of this 
proceeding (Item 3). This application was supplemented 
by additional information filed by the applicant on April 

23, 1960 (Item 4). The proposed amendment would 
1905 amend Condition 8 of License No. 6-3627-1 to read 
as follows: 


“8 The licensee shall package and store byproduct and 
source material for sea disposal at the facility located on 
Brownstone Avenue, Portland, Connecticut and the facility 
located at 1283-1285 East Street, New Britain, Connecti- 
cut.”’ 


By Notice of Hearing dated May 15, 1959, the Commis- 
sion announced that a hearing would be held on June 3, 
1959, in New Britain, Connecticut to consider the issuance 
of the requested amendment which would authorize the 
applicant to package and store byproduct and source 


* Hereafter referred to as “Item —_.” 
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_ material at an additional site which is in New Britain, Con- 

neticut. (24 Fed. Reg. 4063, May 20, 1959). 
| A hearing was held on the issue specified in the Notice 
' of Hearing in New Britain, Connecticut on June 3, 1959 
: (Tr. 203-394). By letter dated May 25, 1959, John D. 
. Aukshunas petitioned to intervene in this matter on behalf 
i of a group of individuals (Item 9). On May 26, 1959, a 
letter in the form of a petition to intervene was filed on 
behalf of Honorable Joseph F. Morelli, then Mayor of the 
City of New Britain, Connecticut (Item 10). By Order of 
' the Presiding Officer dated May 28, 1959, Mr. Morelli was 
permitted to intervene in this proceeding on behalf of 
himself and the City of New Britain. 

At the hearing, Algert F. Politis moved to and was 
permitted to intervene on behalf of himself, and on behalf 

of John D. Aukshunas and others not identified. 
1906 (Tr. 209-226, 230). Alderman Patrick C. Nolan of 

the City of New Britain was allowed to make a 
limited appearance on his own behalf. (Tr. 229). 

At the hearing Mr. Politis requested a postponement 
of the hearing in order that the intervening objectors might 
obtain expert testimony and assistance in opposing the 
application (Tr. 234-241). The Presiding Officer denied the 
request for adjournment and permitted the applicant, his 
expert, and the expert witnesses for the Commission to 
testify. On the renewed request of Mr. Politis, the Presid- 
ing Officer recessed the hearing on June 3, 1959 to recon- 
vene on June 24, 1959 (Tr. 372-377, 394). 

In a letter addressed to the Commission dated June 10, 
1959, Mr. Politis said that it would be impossible for the 
intervening objectors to properly prepare their case prior 
to June 24, 1959, and requested a further adjournment of 
60 days (Item 19). On June 16, 1959, the Presiding Officer 
postponed the hearing scheduled for June 24, 1959, to a 
date later to be designated and directed the intervening 
objectors to report by September 1, 1959, to the Presiding 
Officer, on their preparation and readiness to proceed both 
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with cross examination and any direct case desired by them 
(Item 24; 24 Fed. Reg. 5122, June 23, 1959). Endeavors 
were made by the Presiding Officer on numerous occasions 
thereafter to induce the intervening objectors to select a 
date for the early resumption of hearings. The Presiding 
Officer was informed by the intervening objectors 
1907 that October 10, 1959, was the only date their techni- 
cal assistant would be available (Item 34). This date 
was in conflict with other schedules (Items 36 and 38). 
By Notice of Resumed Hearing dated December 17, 1959, 
the Presiding Officer ordered that the hearing be recon- 
vened in New Britain, Connecticut on February 9, 1960 
(Item 49; 24 Fed. Reg. 10720, December 25, 1959). 

On February 5, 1960, the Division of Licensing and Regnu- 
lation was informed by Mr. Paul P. F. Bujalski that he 
no longer was in a position to perform the direct super- 
visory function required of him by Condition 3 of license 
No. 6-3627-1 (Item 60). In view of this development, the 
attorney for the AEC Staff on February 5, 1960, moved 
that the hearing scheduled for February 9, 1960, be ad- 
journed until such further date as might be fixed by the 
Presiding Officer on application by the applicant (Item 62). 

By letter dated February 29, 1960, the applicant informed 
the Division of Licensing and Regulation that Mr. Charles 
C. Thomas, Jr., would replace Mr. Bujalski, and asked 
that a new hearing date be set as soon as possible (Item 
66). By letter dated March 16, 1960, the applicant requested 
that the Presiding Officer set a new hearing date (Item 68). 
By Order dated March 18, 1960, the Presiding Officer 
ordered that the hearings be reconvened on April 19, 1960, 
in New Britain (Item 70; 25 Fed. Reg. 2604, March 26, 

1960). 
1908 By letter dated April 11, 1960, counsel for inter- 
vening objectors advised the Presiding Officer that 
the technical assistants and witnesses needed to aid the 
objectors would not be available until after June 12, 1960 
(Item 88). By Order dated April 13, 1960, the Presiding 
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Officer ordered that the hearing scheduled for April 19, 
1960, be cancelled and that the hearing be reconvened on 
June 14, 1960, in New Britain (Item 92). 

At the reconvened hearing on June 14, 1960, the City of 
New Britain was represented by Honorable Julius Kremski 
who had succeeded Mr. Morelli as mayor of the City of 
New Britain and by Honorable Paul J. McQuillan, Corpo- 
ration Counsel (Tr. 398). 


Proposed Findings of Fact 


1. The proposed amendment to License No. 6-3627-1 
would permit the applicant to receive in the facility located 
at 1283-1285 East Street, New Britain, Connecticut pre- 
packaged low-level byproduct and source waste material 
for further packaging for sea disposal and storage prior 
to sea disposal (Item 5). These packaged wastes would be 
received in containers from applicant’s customers who must 
be either AEC licensees, or contractors (Tr. 99, 104, 307- 
312, 332). 


2. The proposed operation is concerned only with the 
receipt, storage, and disposal of packaged low-level byprod- 
uct and source waste material which has a concentration 

of radioactivity in the range of a microcurie or 
1909 millicurie per gallon (Tr. 101, 118, 330-331). Heter- 

ogeneous in nature, such low-level waste generally 
would consist of trashy solid material contaminated with 
radioisotopes, such as blotting paper, rags, broken beakers 
and test tubes (Tr. 100-101, 108-109, 328-329). These 
wastes usually are generated in hospital uses of radioiso- 
topes, in research laboratories and in industrial testing 
facilities (Tr. 328-329, 460-463). 


3. This license is in no way concerned with the storage 
and disposal of wastes with high levels (megacurie quan- 
tities) of radioactivity such as are generated as fission 
products in certain operations involving special nuclear 
material (Tr. 107-108, 329, 461). 


358 


4. Applicant is forbidden to open the containers, but 
when they are received must encase the containers with 
concrete reinforced with wire mesh and store them in the 
locations designated in the license (Item 1, Condition 6; 
Tr. 84, 310, 324, 331-332, 344, 408, 418). There is no 
hazard caused by this additional packaging (Tr. 699). 
The additional packaging with concrete is needed to give 
the containers the density required for sea disposal, and 
although not needed for radiation safety, the additional 
shield further reduces the radiation level below the per- 
missible standards of 10 CFR, Part 20 (Tr. 309). 


5. The applicant would not be permitted to possess more 
than 50 curies of byproduct material at any one time and 
700 pounds of source material during the term of the license 

(Item 1, Condition 1 and 2; Tr. 311, 330). This radio- 
1910 activity level always decreases because of radioactive 
decay (Tr. 331, 336-358). The license was issued on 
March 18, 1959 and expires on March 31, 1961. The appli- 


cant may at that time ask that the license be renewed. 


6. The containers must conform to applicable regulations 
of the Atomic Energy Commission, the Interstate Com- 
merce Commission and the United States Coast Guard 
(Item 1, Condition 7). 


7. If the containers are transported only in intrastate 
commerce, a condition of the proposed license establishes 
requirements substantially the same as those prescribed 
by the Interstate Commission regulations for containers 
transported in interstate commerce. (Item 1, Condition TA- 
G and Appendix A; Tr. 467, 520, 986). 


8, The maximum amount of waste material radioactivity 
permitted in each container is 2.7 curies (Item 1, Condition 
7A; Tr. 329). At any accessible surface of the container, 
the radiation level may not exceed 200 millirems per hour. 
At one meter from any point on the radioactive source, 
the radiation level shall not exceed 10 millirems per hour 
(Item 1, Condition TA (5) (6))- 
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9. Under Interstate Commerce Commission regulations, 
these packaged containers must be monitored for radio- 
activity prior to shipment to applicant, 49 C.F.B. § 73.393 
(k). Upon arrival of the packaged material at 1283-1285 

Bast Street, and prior to additional packaging, appli- 
1911 cant will again monitor the containers for radio- 
activity (Tr. 405-406, 463). 


10. Under the license, liquid radioactive materials must 
be packaged in sealed containers, surrounded by an absorb- 
ent material sufficient to absorb the entire liquid contents 
(Item 1, Condition 7B (2)). 


1. Vehicles complying with the terms of the license and 
applicable regulations would be used to transport the pack- 
aged containers to a vessel for disposal at sea (Tr. 99, 311). 


12. At least 20 days prior to each disposal, the applicant 
must notify by letter the Division of Licensing and Regu- 
lation concerning the proposed date for disposal, the total 


number of containers, the total activity of millicuries, and 
the most hazardous radioisotope contained in each con- 
tainer. (Item 1, Condition 10). 


13. Under amendment as now sought by the licensee, 
packaged byproduct and source material would be received, 
packaged and disposed of by or under the direct super- 
vision of Charles C. Thomas, Jr. (Tr. 400, 466). 


14. Charles C. Thomas, Jr. appears to be qualified by 
training and experience to supervise the proposed oper- 
ation and to provide assurance that the operations will be 
conducted in a manner so as to protect the health and 
safety of the public and minimize danger to life and 
property. (Tr. 402-405, 409, 463-469, 824, 825, 975, 982- 

983). 
1912 15. The packaged byproduct and source material 
must be received, packaged and disposed of by or 
under the direct supervision of the qualified user designated 
in the license (Item 1, Condition 3). If transportation to 
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the storage site is by common carrier, the supervision does 
not commence by the named user until the packaged mate- 
rial arrives at the site. (Tr. 975, 982-983). When trans- 
portation is by common carrier, the regulations of the 
Interstate Commerce Commission govern (Tr. 465, 975). 
The named user must be present if transportation is by 
the applicant (Tr. 464-465, 470, 722-723, 975). The named 
user must also be present when the containers are pack- 
aged for sea disposal and when they are disposed of at 
sea (Tr. 415-416, 464-466, 470, 974, 993, 1008). 


16. Assuming that the license will be amended to require 
the direct supervision of Charles C. Thomas, Jr., it is 
found that the applicant is qualified by training and experi- 
ence to perform the proposed service in such a manner as 
to protect health and minimize danger to life or property 
(Tr. 825-826). 


17. The proposed additional site for the receipt of pack- 
aged waste material, for further packaging the containers 
for sea disposal and for storage until dispatched for sea 
disposal is located at 1283-1285 East Street, New Britain, 
Connecticut (Tr. 246). This site is located on a tract of 
land consisting of 7.87 acres, a part of a total tract of 
10.5 acres owned by Arthur Harris (Tr. 276,639). This 
property is located in an industrial zone which extends 
approximately half a mile to the north and south (Tr. 279- 

281). The area west of East Street is zoned Resi- 
1913 dence B and diagonally across the street from the 

site is a convalescent home (Tr. 281-284, 689). The 
property to the east of the site is the town of Newington, 
Connecticut, and the immediate area is zoned industrial 
(Tr. 280-281). 


18. The closest residence to the proposed site is the 
applicant’s president’s home which is a little less than 
400 feet away (Tr. 303). East Street is 500 to 600 feet to 
the west of the proposed site (Tr. 281). There are other 
residences in the neighborhood at distances of 600 feet or 
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greater (Tr. 303). Included in the buildings to the south 
are the offices and warehouses for a construction company, 
for a lumber company, buildings owned by the applicant, 
and tracks of the New York, New Haven and Hartford 
Railroad (Tr. 303-304). North of the proposed site is the 
residence of the applicant’s president, then a wiping cloth 
company, a rooming house and a clubroom, a furniture 
company and a luncheonette (Tr. 305-306). The area di- 
rectly north of the proposed site is swamp land with a 
brook about 150 to 200 feet away (Tr. 690). This brook has 
not caused flooding to the level of the proposed site (Tr. 
690-693). The land due east of the proposed site is totally 
uninhabited and consists largely of fields and wooded area 
(Tr. 306). Other structures at a greater distance are a 
roadside stand, a cemetery, and a cider mill (Tr. 694). 


19. Within 500 to 600 feet of the building will be parked 
eight or more trucks owned by the applicant and there are 
within this distance a gas pump and stored motor oil 

(Tr. 688-689). 


1914 20. The additional packaging and storage will be 

effected in a restricted area of a building set off from 
the rest of the building by a solid masonry wall. The build- 
ing is located at 1283-1285 Hast Street, New Britain, Con- 
necticut (Tr. 246, 282-283). 


21. The building to be used for receiving the packaged 
material, for encasing the containers in concrete and for 
storage prior to disposal at sea occupies an area of 60 x 160 
feet (Tr. 282). The applicant plans to lease only the north- 
ern 40 feet for the proposed operation giving a total area 
of 2400 square feet (Tr. 282, 678, 682, 683). The remainder 
of the building will be used for storage of building materials 
and contractor supply items, and the applicant has no 
control over what is stored there (Tr. 283, 677, 683, 723). 


22. The 2400 square feet area will be sealed off from 
the rest of the building by a solid masonry wall (Tr. 282- 
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283, 678). Entrance to this area is by a roll-up door and a 
side entrance door, both of which are located on the exterior 
of the building (Tr. 679). There are no windows, but there 
are four skylights on the roof which is twenty-six feet 
above the ground (Tr. 679-681). 


93. The area immediately outside of all the walls of the 
2400 square feet area must be regarded for the purposes 
of radiation level as an unrestricted area available to the 
general public (Tr. 724). The radiation level immediately 
outside the walls of the storage area must be within the 
levels of 10 C.F-R., Part 20 for unrestricted areas (Tr. 

323-324, 349-350, 353-354, 724). 


1915 94. Mr. Thomas, the applicant’s expert witness, 
testified that in his opinion the proposed site was 

ideal (Tr. 445, 467). 
25. Both expert witnesses for the AEC Staff testified 
that the operations permitted by the license can be con- 


ducted at the proposed site in a manner which will not be 
inimical to the health of the public (Tr. 328, 353-354, 358, 
826, 925-926, 965-967). 


26. Dr. Stonier, an expert witness for the intervening 
objectors, objected to the proposed site because of popu- 
lation density (Tr. 555). This witness was of the opinion 
that under normal operations by the applicant within the 
requirements of Commission regulations the proposed site 
would be adequate to protect health and to minimize danger 
to life or property (Tr. 559-560, 563, 609, 615). This wit- 
ness testified that there would be no danger whatever to 
people passing along East Street as a result of the li- 
censee’s operation at the proposed site unless there were 
some accident the nature of which he could not imagine, 
and in the event such an accident occurred, proper emer- 
gency measures were not taken. (Tr. 561, 582, 595, 616-617). 


97. The Public Health Officer of the City of New Britain 
testified that he was opposed to any site in the city as a 
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storage place for waste material (Tr. 754-762). The wit- 

ness stated that possible spillage of the waste, and not 

exposure to radiation because of the location of the pro- 

posed site, was the reason for his objection (Tr. 757, 
759-760). 


1916 28. The potential hazards prior to the sea disposal 

of the packaged wastes which are involved in the 
receipt, handling, storage and transportation of such pack- 
aged low-level wastes have been analyzed. Among the 
possible causes of such hazards are fire, improper pack- 
aging, spillage, human error and a traffic accident or a 
collision at a railroad crossing which would result in the 
spillage of possible maximum of 50 curies at the time of 
the accident or collision (Tr. 333, 439-444, 452, 792-793, 
964). The potential hazards involved in this proposed pro- 
gram are slight because of the limited radioactivity level 
of the material involved and the procedures which must 
be followed by the applicant (Tr. 964-967). 


29. The worst possible accident assumed was that the 
applicant’s truck carrying in one load the maximum amount 
of byproduct material permitted under the license became 
involved in an accident which resulted in complete break- 
age and spillage of the containers (Tr. 871-872). The prob- 
ability of such an accident is extremely remote, and the 
hazard to the public health and safety as the result of 
such an accident is minimal (Tr. 113, 882, 968). The maxi- 
mum permitted radioactivity in each container is 2.7 curies, 
but it is unlikely that the material in the container will be 
other than waste which is contaminated with small amounts 
of radioactive material; the level of radioactivity will be 
in the microcurie or millicurie range (Tr. 101, 118, 135-137, 

330-331). 


1917 30. In the event of an accident involving any 

vehicle transporting licensed material, the applicant 
must take immediate steps to prevent radiation exposure 
of persons and to control contamination (Item 1, Condi- 
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tion 7F). A qualified user must accompany the applicant’s 
trucks and would be on the scene in the event of an acci- 
dent with emergency equipment (Tr. 106, 464-470, 722- 
723, 859-860, 865, 975, 982). The Commission regulations 
require that certain types of accidents be reported imme- 
diately (Tr. 503; 10 C.F.R. § 20.403). The Commission 
maintains a Radiological Assistance Emergency team on 
duty continuously and subject to instant eall (Tr. 504- 
506). Connecticut State Health Department and State 
Police personnel are available in an emergency (Tr. 511- 
512, 515-516, 758, 866, 894-895). The local police will be 
available, even though the record shows they may not 
have equipment for decontamination (Tr. 758-759, 797). 
Each container and vehicle must carry the appropriate 
labelling for radioactive material required by applicable 
regulations (Tr. 977-979, 983-984, 988, 990-991, 993, 998- 
1004; 10 C.F-R. Sections 20.203 and 20.205). There are no 
known cases in which a member of the public has been 
injured by the release of radioactive material from con- 
tainers as a result of a transportation accident (Tr. 521, 
761, 935, 940, 949-950). 


31. The applicant’s proposed equipment and procedures, 
are adequate to protect health and minimize danger 
1918 danger in life and property (Tr. 115, 353-354, 824- 
826). No issue has been raised with respect to the 
adequacy for the type of proposed operations of the 
building proposed to be used for the receipt, concrete 
encasement and storage of packaged low-level containers 
prior to their disposal at sea. 


Proposed Conclusions 


1. The applicant’s proposed equipment, facilities and 
procedures are adequate to protect public health and to 
minimize danger to life and to property. 


°. Provided Condition 3 of License No. 6-3627-1 is 
amended to substitute Charles C. Thomas, Jr., for Paul 
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P. F. Bujalski, the applicant is qualified by training and 
experience of its personnel to perform the proposed waste 
disposal service for prepackaged source and byproduct 
material in such a manner as to protect public health and 
to minimize danger to life and to property. 


3. The proposed site at 1283-1285 Hast Street, New 
Britain, Connecticut, to be used for the receipt of packaged 
low-level wastes, for the additional packaging for sea 
disposal by encasement in concrete, and for storage prior 
to sea disposal, is adequate to protect health and to mini- 
mize danger to life and property. 


4. Applicant’s proposed operations will be performed 
in accordance with the provisions of 10 C.F.R. Parts 

1919 20, 30, and 40, other applicable Commission regu- 
lations, and the conditions of the proposed license. 


5. The storage and transportation of waste material to 
the storage site and from the storage site to the disposal 


area to be performed as described by the Applicant in its 
application must be undertaken in accordance with the 
applicable rules and regulations of the Interstate Com- 
merce Commission, Coast Guard, and the Atomic Energy 
Commission, and such performance will not be inimical 
to the health and safety of the public. 


6. The amendment of Condition 3 of License No. 6-3627-1 
by substituting the name of Charles C. Thomas, Jr., for 
Paul P. F. Bujalski and to Condition 8 of License 6-3627-1 
by including the additional site located at 1283-1285 East 
Street in New Britain, Connecticut, will not be inimical 
to the health and safety of the public. 


Proposed Order 
In view of the foregoing findings of fact and conclusions, 
and upon consideration of the entire record of this pro- 
ceeding, it is concluded that the Presiding Officer should 
order that Conditions 3 and 8 of License No. 6-3627-1 be 
amended to read as follows: 
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“<3. Byproduct and source material shall be received, 
packaged, and disposed of by or under the direct super- 
vision of Charles C. Thomas, Jr. 


1920 ‘8. The licensee shall package and store byproduct 
and source material for sea disposal at the facility 
located on Brownstone Avenue, Portland, Connecticut, and 
the facility located at 1283-1285 Hast Street, New Britain, 
Connecticut, these facilities being described in the licensee’s 
application dated March 4, 1958, as amended. 
This amendment shall be effective on the date issued.’ 


Respectfully submitted, 


Wri C. Parten 
Attorney for the AEC Staff 


Dated: September 9, 1960 
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Intermediate Decision Pertaining to Application for Amendment 
of License to Add New Britain, Connecticut as a Storage 
and Processing Site. 


Walker Trucking Company, New Britain, Connecticut 
(Walker) filed an application for an amendment to its 
byproduct waste disposal license, seeking authority to 
receive in New Britain and further package and prepare 
for sea disposal certain low level radioactive waste 
products. 

Walker is the holder of Byproduct Material License No. 
6-3627-1, which authorizes it to conduct the foregoing de- 
scribed activities from a Portland, Connecticut location. 
The New Britain location sought to be added by the instant 
application is adjacent to the main base of Walker’s regular 

trucking operation. * 
1972 By order reflected in a Notice of Hearing, issued 
on May 15, 1959, a hearing was set in New Britain, 
Connecticut, for June 3, 1959, and the single issue specified 
for consideration was the following: 

“The issue to be considered at the hearing is whether 
or not the applicant’s proposed site in New Britain is ade- 
quate to protect health and minimize danger to life or 
property.” 

At the June 1959 session, Walker and the Staff of the 
Commission presented direct evidence. The City of New 
Britain, Connecticut, through its Mayor in 1959, and his 
successor in 1960, as well as certain individual intervenors 
were permitted to intervene at the hearing. These inter- 
venors contended that the Notice of Hearing, even though 
published in the Federal Register, had only recently come 
to their attention, and they were not prepared to either 


1That public document record made a part of the evidence in this 
proceeding shows that by letter dated May 15, 1959, from the Deputy 
Director of the Division of Licensing and Regulation, the Governor of 
Connecticut was informed by an enclosure of the published Notice of 
Hearing that the hearing would be held to consider this amendment 
to the application. This letter shows that copies thereof and the notice 
were sent to the following persons, including the Mayor of New 
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cross examine the witness for Walker or the Staff, and ac- 
cordingly the proceeding was recessed until June 24, 1959. _ 
In the interim preiod, the intervenors again requested fur- 
ther time for preparation, which was granted pursuant to 
an arrangement for a later designation of a date for hear- 
ing when intervenors indicated a readiness to proceed. In 

October 1959, the intervenors indicated a Saturday 
1973 date for the hearing, at least for the presentation of 

expert evidence by the intervenors, which, however, 
was not suitable for certain of the other participants. 
A February 9, 1960 date was first designated for resump- 
tion of hearing, and later cancelled when it appeared that 
one of Walker’s witnesses, and its intended supervisor of 
collection, packaging and disposal operations had secured 
other employment. This lack of needed supervision was 
removed by the appointment of a new consultant in March 
1960, and after further endeavors to select a mutually con- 
venient date, the hearing reconvened on June 14, 1960, and 
extended through June 15, and a part of June 16, 1960, in 
the Common Pleas Courtroom in the City of New Britain, 
Connecticut. 

Briefs and proposed findings of fact and conclusions of 
law were filed by several of the participants over a period 
from September through October 1960. The intervenors 
filed a final brief on December 1, 1960. 

The additional site sought to be utilized by Walker is 
described in its letter application dated April 2, 1959, as 
1283-1285 East Street in a warehouse then being con- 
structed. Walker contemplates partitioning off a 2,400 
square foot portion for “‘conereting operations and storage 
of containers ready for sea disposal.” Accompanying this 


Britain, Connecticut, he being the only one who requested interven- 
tion; Dr. Stanley H. Osborn, Commissioner of Health; Dr. Joseph J. 
Stapor, Director, Bureau of Industrial Hygiene; Mr. Renato E. Ricciuti, 
Commissioner, Department of Labor; Mr. Henry M. Marx, Coordinator, 
Atomic Development Activities; Mr. Joseph Morelli, Mayor, New Brit- 
ain; Captain Carroll Shaw, Connecticut State Police Headquarters; and 
Dr. Roger T. Scully, Chairman, Board of Health. 
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application were a rough sketch map and seven photo- 
graphs? to reflect the area in which the building would be 
located. The application stated that these photographs 
<¢ # © © will show the nearest structures are my own home 

and company buildings, each approximately 400-500 
1974 ft. distant.’? This submittal was supplemented by 

transmittals under date of April 23, 1959, of details 
concerning the building construction design. 

On May 15, 1959, the Commission, acting by R. L. Kirk 
for H. L. Price, Director of the Division of Licensing and 
Regulation, issued a Notice of Hearing on this application 
for license amendment. In view of the contentions made 
respecting due process as affected by the Notice, pertinent 
parts are set out as follows: 


“¢ Answer to this notice shall be filed by the Walker Truck- 
ing Company pursuant to Section 2.736 of the Rules of 
Practice on or before May 25, 1959. In the absence of good 
cause shown to the contrary, the AEC staff proposes to 
recommend at the hearing that the AEC issue Amendment 
No. 1. to License No. 6-3627-1 substantially in the form 
annexed as Annex ‘‘A’’. There is also set forth below in 
the form annexed as Annex ‘‘B’’ a memorandum submitted 
by the Division of Licensing and Regulation which sum- 
marizes the principle (sic) factors considered in reviewing 
the application for the license amendment.’ 


Accompanying the aforesaid Notice of Hearing was a 
memorandum which reflected considerations attendant upon 
the position asserted in the Notice; pertinent portions of 
the memorandum are as follows: 


“Based upon considerations set forth below, it appears 
that the type of operations the Walker Trucking Company 


2Four of the seven photographs, as shown by the copies in the 
public record, are indistinct. None of the photographs is labelled to 
indicate what is portrayed. The letter of transmittal refers to the 
included “* * * series of snapshots which were all taken from a point 
just east of the proposed building and show the nature of the sur- 
rounding area.” 
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is licensed to conduct can be performed at the proposed 
site in compliance with the provisions of the AEC regu- 
lations contained in 10 CFR Parts 20, 30, and 40, and the 
conditions of their license, and can be carried out at the 
proposed site in such a manner so as to protect health and 
minimize danger to life and property. 


“<The proposed site is located on property owned by the 
Walker Trucking Company at 1283-1285 East Street in 
the Town of New Britain, Connecticut. The overall site is 
about 10 acres in size. The general area surrounding the 
site is chiefly industrial and farming. The nearest resi- 
dence is that of the president of the applicant company 
and is located on this 10-acre site at a distance of about 
400 feet from the building to be involved in the operations. 
The waste packaging and storage will be carried out within 
a building having dimensions of 160 x 60 feet which has a 

steel frame, galvanized side and roof, and a painted 
1975 concrete floor. This building is a warehouse for the 

storage of trucking equipment. The west end of the 
building, about 2400 square feet, will be completely walled 
off from the rest of the warehouse, and only waste pack- 
aging and storage will be carried out in this area. The 
entrances to the facility will be locked when not in use to 
prevent unauthorized entry. The operations will be con- 
ducted in such a manner that radiation levels, at the exterior 
walls of the waste packaging and storage area are within 
the limits set forth in 10 CFR Part 20 for unrestricted 
areas. In addition, the applicant’s operating procedures 
require that periodic surveys of the radiation levels in the 
unrestricted areas around the waste-packaging and storage 
area be made to assure compliance with the regulations. 


“Tn connection with the proposed site, it should be noted 
that the licensee is authorized to possess not more than 
50 curies of byproduct material and to receive not more 
than 700 pounds of source material during the term of the 
license. The containers of waste received from customers 
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shall not be opened by the licensee and shall meet the design 
and construction specifications of the Interstate Commerce 
Commission. All transportation to and from the proposed 
site shall be conducted in accordance with Interstate Com- 
merce Commission regulations or a license condition which 
establishes similar requirements for intrastate carriage. 


‘The probability of fire in connection with the oper- 
ations licensed is very low. This is based on a consider- 
ation of the proposed site as well as the type of containers 
and packaging involved and the nature of the radioactive 
waste the licensee is expected to receive. The building 
in which the waste will be processed and stored will be of 
all metal construction. The containers of waste received 
from customers are normally packaged for sea disposal 
by encasement in conerete within a 55-gallon steel drum 
and therefore appear resistant to fire or breakage. The 
anticipated type of waste to be received from customers in 
closed containers would consist primarily of wood, paper, 


and glass contaminated with low-level radioactive material 
and has a low fire potential. 


‘The applicant will establish at this site the same radi- 
ation safety program as that provided for at the Portland, 
Connecticut site including similar handling and radiation 
safety equipment, radiation safety procedures, and trained 
personnel. 


“Other than the proposed addition of this site in New 
Britain, there are no changes in the operations of the Walk- 
er Trucking Company previously licensed.”’ 


The intervenors have contended that the aforesaid Notice 

of Hearing constitutes a ‘‘pre-judged”’ determination prior 

to the hearing convened for the presentation of evi- 

1976 dence. The Staff of the Commission explained its 

views of the scope of the Notice in a letter dated 
August 11, 1959, as follows: 


“In regard to the requirements for the issuance of a 
license stated in 10 CFR 30, Section 30.23, we have no 
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evidence which indicates that the AEC license issued to 
the Walker Trucking Company should not have been 
granted, or that the proposed amendment to this license 
as specified in the Notice of Hearing dated May 15, 1959, 
should not be granted. If evidence which established such 
facts were present, the license would not have been issued. 
Likewise, in the face of such evidence, the AEC Staff would 
not have proposed to recommend the issuance of the 
license amendment. The purpose of the hearing on the pro- 
posed amendment is to determine whether any such evi- 
dence exists of which we are not aware.”’ 


The operation proposed to be undertaken by Walker at 
the New Britain site is concerned only with the receipt, 
storage, and disposal of packaged low-level byproduct and 
source waste material, which has a concentration of radio- 
activity in the range of a microcurie or millicurie per gal- 
lon. This is considered to be of a level of no real danger to 
persons 100 feet away from containers, for even at a dis- 


tance of one meter from the containers the radioactivity 
cannot exceed 10 mr per hour. The interveners’ expert wit- 
ness acknowledged that the Atomic Energy Commission 
regulations pertaining to methods of guarding such con- 
tainers, and the limits of permissible exposure to radio- 
activity content were adequate to protect the health and 
safety of the public. The low-level waste material pro- 
posed to be handled by Walker is heterogenous in nature 
and would consist generally of trashy solid material which 
would be contaminated with radioisotopes, and would most 
likely be blotting paper, rags, broken beakers and test 
tubes. These wastes usually are generated in hospital uses 
of radioisotopes, in research laboratories, and in industrial 
testing facilities. 
1977 It is to be especially noted that the Walker license 
for handling these containers is in no way concerned 
with the storage and disposal of wastes with high levels 
(megacurie quantities) of radioactivity such as are gen- 
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erated as fission products in certain operations involving 
special nuclear material. 

Some of the witnesses in the instance case referred to 
the level of radioactivity in the containers proposed to be 
handled by Walker as insignificant. Walker is forbidden 
to open the containers, which, when received, must be 
encased with concrete, reinforced with wire mesh and 
stored in the location designated in the license. There is no 
hazard caused by this additional packaging. The additional 
packaging with concrete is needed to give the containers 
the density required for sea disposal, and although not 
needed for radiation safety, the additional shield further 
reduces the radiation level below the permissible standards 
of 10 CFR Part 20. 

In addition, the terms of the existing Walker license 
prohibit Walker from possessing more than 50 curies. of 
byproduct material at any one time, and 700 pounds of 
source material during the term of the license. This radio- 
activity level always decreases because of radioactive de- 
cay. The existing license, which permits operations at Port- 
land, Connecticut, was issued on March 18, 1959, and expires 
on March 31, 1961. The applicant may at that time ask 
that the license be renewed. 

The containers which are to be handled by Walker must 
conform to applicable regulations of the Atomic Energy 
Commission, the Interstate Commerce Commission and 
the United States Coast Guard. If the containers are trans- 
ported only in intrastate commerce, a condition of the 

proposed license establishes requirements substan- 
1978 tially the same as those prescribed by the Interstate 

Commission regulations for containers transported 
in interstate commerce. 

The maximum amount of waste material radioactivity 
permitted in each container is 2.7 curies. At any accessible 
surface of the container, the radiation level may not exceed 
200 millirems per hour, and as heretofore stated, at one 
meter away from any point on the radioactive source, the 
radiation level shall not exceed 10 millirems per hour. 
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Under Interstate Commerce Commission regulations, 
these packaged containers must be monitored for radio- 
activity prior to shipment to applicant. Upon arrival of 
the packaged material at 1283-1285 East Street, and prior 
to additional packaging, the proposed license requirements 
will obligate Walker to again monitor the containers for 
radioactivity. Also under the proposed license, liquid 
radioactive materials must be packaged in sealed contain- 
ers, surrounded by an absorbent material sufficient to 
absorb the entire liquid contents.’ Vehicles complying with 
the terms of the license and applicable regulations would 
be used to transport the packaged containers to a vessel 
for disposal at sea. At least 20 days prior to each sea dis- 
posal, Walker must notify by letter the Division of Licens- 
ing and Regulation concerning the proposed date for dis- 
posal, the total number of containers, the total activity of 
millicuries, and the most hazardous radioisotope con- 

tained in each container. 
1979 Under the amendment as now sought by Walker, 

packaged byproduct and source material would be 
received, packaged and disposed of by or under the direct 
supervision of Charles C. Thomas, Jr., who is employed 
by Quantum, Inc., and would serve Walker as a consultant, 
and in any capacity required by the license. Walker con- 
tends, and the Staff agrees, that Charles C. Thomas, Jr., 
appears to be qualified by training and experience to super- 
vise the proposed operation and to provide assurance that 
the operations will be conducted in a manner so as to pro- 
tect the health and safety of the public and minimize dan- 
ger to life and property. 

The packaged byproduct and source material must be 
received, packaged and disposed of by or under direct 
supervision of Charles C. Thomas, Jr., who would be desig- 


3Intervenors question whether Walker could actually know if suffi- 
cient absorbent material were within a sealed container, and whether 
there would be an absence of significant voids therein, since Walker is 
forbidden to open any of the sealed containers. 


375 


nated as the qualified user in the license. If transportation 
to the storage site is by common carrier, the supervision 
does not commence by the named user until the packaged 
material arrives at the site. When interstate transporta- 
tation is by common carrier, the regulations of the Inter- 
state Commerce Commission govern. The named user must 
be present if transportation is by the applicant. The named 
user must also be present when the containers are pack- 
aged for sea disposal and when they are disposed of at sea. 
‘As heretofore stated, the proposed additional site for the 
receipt of packaged waste material, for further packaging 
the containers for sea disposal and for storage until dis- 
patched for sea disposal, is located at 1283-1285 East 
Street, New Britain, Connecticut. This site is located on a 
tract of land consisting of 7.87 acres, a part of a total tract 
of 10.5 acres owned by Arthur Harris, who is the father of 
Walker’s president.* This property is located in an indus- 
trial zone which extends approximately half a mile to 

1980 the north and south. The area west of East Street 
is zoned Residence B and diagonally across the street 

from the site is a convalescent home. The property to the 
east of the site is the town of Newington, Connecticut, and 
the immediate area is zoned industrial. The closest resi- 
dence to the proposed site is Walker’s president’s home, 
which is a little less than 400 feet away. Hast Street is 
500 to 600 feet to the west of the proposed site. There are 
other residences in the neighborhood at distances of 600 
feet or greater. Included in the buildings to the south are 
the offices and warehouses for a construction company, for 
a lumber company, buildings owned by Walker, and tracks 
of the New York, New Haven and Hartford Railroad. North 
of the proposed site is the residence of the Walker presi- 
dent, then a wiping cloth company, a rooming house and 


4 At present, there is no lease or other use arrangement between 
Walker and the site owner, but it appears to be contemplated that such 
arrangement will be made if an amendment to the license is issued 
herein. 
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a clubroom, a furniture company, and a luncheonette. The 
area directly north of the proposed site is swamp land 
with a brook about 150 to 200 feet away. While this brook 
has not caused flooding to the level of the proposed site, 
there is evidence of some flooding on occasions. The land 
due east of the proposed site is totally uninhabited and 
consists largely of fields and wooded area. Other structures 
at a greater distance are a roadside stand, a cemetery, and 
a cider mill. 

Within 500 to 600 feet of the building will be parked 
eight or more trucks owned by Walker, utilized in other 
phases of Walker’s operations, and there are within this 
distance a gas pump and occasionally, some stored motor 
oil. 

The additional packaging and storage will be effected 
in a restricted area (to which the public does not have 
access) of a building set off from the rest of the building 
by a solid masonry wall. The building to be used for receiv- 
ing the packaged material for encasing the containers in 

concrete and for storage prior to disposal at sea, 
1981 occupies an area of 60 by 160 feet. The applicant 

plans to lease only the northern 40 feet for the pro- 
posed operation, giving a total area of 2400 square feet. 
The remainder of the building will be used for storage of 
building materials and contractor supply items; Walker 
has no control over what is stored there. 

Entrance to these 2400 square feet of area is by a roll-up 
door and a side entrance door, both of which are located 
on the exterior of the building. There are no windows, but 
there are four skylights on the roof which is twen' -81X 
feet above the ground. 

The area immediately outside of all the walls of the 2400 
square feet area must be regarded for the purposes of 
radiation level as an unrestricted area available to the gen- 
eral public. The radiation level immediately outside the 
walls of the storage area must be within the levels of 10 
CFR, Part 20 for unrestricted areas. 
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Walker’s witness and technical consultant, Charles 
Thomas, testified that in his opinion, the proposed site was 
ideal. Both witnesses for the AEC Staff testified that the 
operations permitted by the license can be conducted by 
Walker at the proposed site in a manner which will not be 
inimical to the health of the public. Dr. Tom Stonier, an 
expert witness for the intervening objectors, objected to 
the proposed site, among other grounds, because of popu- 
lation density. This witness, however, was of the opinion 
that under normal operations by Walker, within the re- 
quirements of Commission regulations, the proposed site 
would be adequate to protect health and to minimize danger 
to life or property. This witness testified that there would 
be no danger whatever to people passing along East Street 
as a result of the licensee’s operation at the proposed site 

unless there were some accident the nature of which 
1982 he could not imagine, and if in the event such an 

accident occurred, proper emergency measures were 
not taken. 

The Public Health Officer of the City of New Britain 
testified that he was opposed to any site in the city as a 
storage place for waste material. The witness stated that 
because of the location of the proposed site, possible spill- 
age of the waste was the reason for his objection and not 
so much the exposure to radiation. 

The potential hazards prior to the sea disposal of the 
packaged wastes which are involved in the receipt, handling, 
storage and transportation of such packaged low-level 
wastes have been analyzed. Among the possible causes of 
such hazards are fire, improper packaging, spillage, human 
error and a traffic accident or a collision at a railroad 
crossing, which would result in the spillage of possible 
maximum of 50 curies at the time of the accident or colli- 
sion. Walker and the Staff contended that potential hazards 
involved in this proposed program are slight because of 
the limited radioactivity level of the material involved, and 
the procedures which must be followed by Walker. 
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The worst possible accident assumed was that Walker’s 
truck, carrying in one load the maximum amount of by- 
product material permitted under the license became in- 
volved in an accident at the railroad crossing on East 
Street,® 1200 feet from the site in question, which resulted 
in complete breakage and spillage of the containers. The 
Staff contended that the probability of such an accident 
is extremely remote, and therefore, the Staff concluded 

that the hazard to the public health and safety as 
1983 the result of such an accident is considered to be 

minimal. The maximum permitted radioactivity in 
each container is 2.7 curies, but it was considered unlikely 
that the material in the containers will be other than waste 
which is contaminated with small amounts of radioactive 
material, the level of radioactivity will be in the microcurie 
or millicurie range. 

In the event of an accident involving any vehicle trans- 
porting licensed material under the provisions of the regu- 
lations and the terms of the license, Walker must take 
immediate steps to prevent radiation exposure of persons 
and to control contamination. A qualified user must accom- 
pany Walker’s trucks and would be on the scene in the 
event of an accident with emergency equipment. The Com- 
mission regulations require that certain types of accidents 
be reported immediately. The Commission maintains a 
Radiological Assistance Emergency team on duty continu- 


5 The Police Captain in New Britain testified that this is an “unpro- 
tected” crossing, i.e., without gates, but it does not have flashing lights. 
This crossing is 1200 feet south of the site proposed to be used by 
Walker. Three fatalities have occurred from accidents on the crossing 
within the last five years. East Street carries a “heavy” flow of traffic 
in peak hours. The further testimony is that there have been 12 
accidents in this general area in 1959, 8 in 1958, and three to the time 
of the evidence in 1960. This number is higher than average for other 
streets in New Britain. While this street might perhaps be used whether 
or not the requested site is authorized, presumably if the 1283-1285 
East Street address were authorized, there is more likelihood that 
travel would be over the railroad crossing and thus, an increased hazard 
directly related to the site requested. 
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ously and subject to instant call. Connecticut State Health 
Department and State Police personnel are available in an 
emergency.* While the local police will be available, they 
do not have equipment for decontamination, and do not 
feel qualified to handle emergencies involving radioactivity. 

Each container and vehicle must carry the appropri- 
1984 ate labelling of radioactive material as required by 

applicable regulations. There are no known cases 
in which a member of the public has been injured by the 
release of radioactive material from containers as a result 
of a transportation accident. 

Walker’s proposed equipment and procedures have been 
represented by both Walker and the Staff to be adequate 
to protect the health and minimize danger to life and prop- 
erty if performance of procedures and use of equipment is 
undertaken without any error. 

The contentions of the intervenors relate to the entirety 
of the Atomic Energy Commission licensing process, in- 
cluding principally objections to the administrative pro- 


6The New Britain Police Captain testified that while he had at- 
tended two seminars conducted on use or control of radioactive mate- 
rials, he did not believe he was trained in regard to handling these 
materials. He testified that there are no procedures specified for his 
men to follow in the event of an emergency or accident involving radio- 
active materials, but he expects to initiate some lessons soon. He 
concluded: “I would notify the State Police, that has a team prepared 
to go ahead with it.” The New Britain health officer testified that if 
there were an emergency such as a spillage of radiactive materials, 
«“« © * we are to notify the State Police, we are to notify the State 
Health Department, they will come in perhaps as an advisory capacity 
to help out * * * we’d have to rely on the State Health Department.” 
A member of the Staff of the AEC who testified as a witness for the 
intervenors stated there was a program of coordination among the 
State of Connecticut and local officials for emergencies in radiation, 
initiated by Captain Shaw of the State Fire Marshal’s office. A witness 
for the AEC testified: “We have a * * * working arrangement with 
the State Police in Connecticut on this emergency situation, whereby 
the State Police will furnish any necessary intermediate assistance.” 
Also, “* * * in touch with * * * the State Health Department * * * (who) 
have qualified people and equipment to make an evaluation of what 
the situation is** *” 
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cedure under which this hearing was held, as well as claims 
of insufficiency of proof to warrant a license. In addition, 
intervenors added comments on the due process of the hear- 
ing, and particularly as to this latter, intervenors asserted 
an inability to adequately prepare for cross examination 
and objected to the length of the hearing at the last session 
which extended more than usual courtroom hours. 

This hearing was convened by the Atomic Energy Com- 
mission, pursuant to the direction of the Congress, as re- 
flected in part in Sections 181 and 189 of the Atomic Energy 
Act of 1946, as amended. Section 181 provides, in part, 
as follows :* 

The Administrative Procedure Act has as one of its ob- 
jectives the provision for an adjudicatory process independ- 


7 Section 189 of the Act is as follows: 

“Section 189—Hearings and Judicial Review.— 

“sg, In any proceeding under this Act, for the granting, suspending, 
revoking, or amendment of any license or construction permit, or appli- 
cation to transfer control, and in any proceeding for the issuance or 
modification of rules and regulations dealing with the activities of 
licensees, and in any proceeding for the payment of compensation, 
an award or royalties under sections 153, 157, 186c. or 188, the Com- 
mission shall grant a hearing upon the request of any person whose 
interest may be affected by the proceeding, and shall admit any such 
person as a party to such proceeding. The Commission shall hold a 
hearing after thirty days’ notice and pubication once in the Federal 
Register on each application under section 103 or 104b. for a license 
for a facility and on any application under section 104c. for a license 
for a testing facility. 

“bp. Any final order entered in any proceeding of the kind specified in 
subsection a. above shall be subject to judicial review in the manner 
prescribed in the Act of December 29, 1950, as amended (ch. 1189, 
64 Stat. 1129) and to the provisions of section 10 of the Administrative 

Procedure Act, as amended.” 
1985 “Section 181. General—The provisions of the Administrative 
Procedure Act, (Public Law 404, Seventy-ninth Congress, ap- 
proved June 11, 1946) shall apply to all agency action taken under 
this Act, and the terms ‘agency’ and ‘agency action’ shall have the 
meaning specified in the Administrative Procedure Act * * *” 
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ent of the divisions of the agency which convenes the hear- 
ing. Pertinent sections of this Administrative Procedure ® 

Act emphasize the intention and necessity of provid- 
1986 ing fairness to all participants in a proceeding con- 

vened in accordance with the Act. The Chairman of 
the Senate Committee presenting the legislation to the 
Congress expressed this view in his ‘‘Foreward’’ to the 
report of the proposed bill, as follows: 


‘The Administrative Procedure Act is a strongly marked, 
long sought, and widely heralded advance in democratic 


8 Some pertinent sections are as follows: 


“5(a) Notice.—Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature thereof; (2) the 
legal authority and jurisdiction under which the hearing is to be held; 
and (3) the matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to the proceeding 
shall give prompt notice of issues controverted in fact or law; and 
in other instances agencies may by rule require responsive pleading. 
In fixing the times and places of hearings, due regard shall be had for 
the convenience and necessity of the parties or their representatives. 

“5(b) Procedure.—The agency shall afford all interested parties oppor- 
tunity for (1) the submission and consideration of facts, arguments, 
offers of settlement, or proposals of adjustment where time, the nature 
of the proceeding, and the public interest permit, and (2) to the extent 
that the parties are unable so to determine any controversy by consent, 
hearing, and decision upon notice and in conformity with sections 7 and 8. 

“5(c) Separation of Functions.—The same officers who preside at the 
reception of evidence pursuant to section 7 shall make the recommended 
decision or initial decision required by section 8 except where such 
officers become unavailable to the agency. Save to the extent required 
for the disposition of ex parte matters as authorized by law, no such 
officer shall consult any person or party on any fact in issue unless upon 
notice and opportunity for all parties to participate; nor shall such 
officer be responsible to or subject to the supervision or direction of 
any officer, employee, or agent engaged in the performance of investi- 
gative or prosecuting functions for any agency. No officer, employee, 
or agent engaged in the performance of investigative or prosecuting 
functions for any agency in any case shall, in that or a factually related 
case, participate or advise in the decision, recommended decision or 
agency review pursuant to section 8 except as witness or counsel in 
public proceedings. This subsection shall not apply in determining 
applications for initial licenses or to proceedings involving the validity 
or application of rates, facilities, or practices of public utilities or 
carriers, nor shall it be applicable in any manner to the agency or 
any member or members of the body comprising the agency.” 
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government. It embarks upon a new field of legislation of 
broad application in the ‘administrative’ area of govern- 
ment lying between the traditional legislative and funda- 
mental judicial processes on the one hand and authorized 
executive functions on the other. Although it is brief, it 
is a comprehensive charter of private liberty and a solemn 
undertaking of official fairness. It is intended as a guide 
to him who seeks fair play and equal rights under law, as 
well as to those invested with executive authority. It up- 
holds law and yet lightens the burden of those on whom 
the law may impinge. It enunciates and emphasizes the 
tripartite form of our democracy and brings into relief 
the ever essential declaration that this is a government of 
law rather than of men.’’ 

The 1947 Attorney General’s Manual on the Administra- 
tive Procedure Act contains this statement: 


“The Act sets a pattern designed to achieve relative 
uniformity in the administrative machinery of the Federal 
Government. It effectuates needed reforms in the adminis- 
trative process and at the same time preserves the effective- 
ness of the laws which are enforced by the administrative 
agencies of the Government.”’ 

The principal contention by the intervenors on the ad- 
ministrative process in this proceeding appears to be the 
following in their brief: 


“‘A judicial hearing that permits one employee to judge 
the actions of a fellow employee violates the fundamental 
principles of the rights inherent in our ‘due process’ clause. 
The AEC Staff have already committed themselves to a 
definite recommendation * * * It would be more in keeping 
with our American principles of jurisprudence and court 
procedures if the AKC Staff presented all their findings of 
fact as an independent fact-finding body, and submitted 
them to the presiding officer for a final and legal determi- 
nation of the issues involved. 
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“The fairness and independence of the presiding officer 
in the case at bar is not being questioned.’’® 


1987 The Supreme Court has approved the Administra- 
tive Procedure under which this case was held. Uni- 
versal Camera Corp. v. Labor Board, 340 U. S. 474 (1950). 
See also Shaughnessy Pedreiro, 349 U. S. 48 (1954). 
Respecting the advance determination made in support 
of Walker’s application for amendment, the Staff, in its 
brief, contends that such determination does not bind either 
the Hearing Examiner or the Commission. Accurate as 
that contention may be, once the Staff view was so deter- 
mined, the intervenors question whether the Staff had 
thereby arrived at a position that the Staff would seek 
to sustain, and also deny contentions to the contrary, and 
then whether the Staff, despite its good intentions, could 
actually be impartial, in this public hearing. The Staff 
stated its view that the hearing would afford an opportunity 
to ascertain if evidence exists which would be contrary to 
the granting of the license. It is, of course, implicit in that 
statement that the Staff, in its investigation of the case, 
knew of no such evidence. That position also assumes that 
someone would come forward with evidence which could be 
analayzed to see if it were contrary to the recommendation 
of the grant of the license. To that extent, in the mind of 
the Staff, at least, at the start of the hearing, a prima facie 
case had already been made for the grant of the amendment 
to the license. The Intervenors contend that their evidence’® 


9In a subsequent communication the intervenors state: “It is the 
manner in which this particular license was processed that caused me 
concern. * **” 


10The premise adopted by the principal witness presented by the 
intervenors was adopted from the practice followed at the Brookhaven 
Laboratory where he once worked, that all uses of radioactive materials 
should be undertaken with the thought in mind that there will be an 
accident, and the precautions and advance preparations should always 
be made for an accident in the use of the materials. On that premise, 
the witness stated that inquiry then is, what facilities and what arrange- 
ments will avoid the harm that might follow an accident. Walker’s view 
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or analysis of the record would be regarded by the 
1988 Staff as a reflection upon the breadth of Staff investi- 

gation, or as a challenge to their predetermined posi- 
tion. Salutary as may be a determination of position by 
the Staff of a regulatory agency which can be examined 
upon a publie record, the statement of position is generally 
asserted at the conclusion of the presentation of evidence 
by an applicant and intervenors. 

At the outset of this hearing, despite any views the Staff 
might have concerning the grant of a license, the ruling 
was made that the burden was upon the applicant to prove 
its entitlement to the license amendment. To that end, 
applicant offered two witnesses, its president, who de- 
scribed the general operations, and its consultant, who was 
proposed to be designated as a qualified user of the by- 
product waste material. The latter testified that in his 
opinion, based upon his knowledge and experience, the pro- 
posed site was ideal for the services proposed. The evi- 
dence by the consultant is, in summary, that he has a degree 
in chemistry, and has held a staff assistantship in the field 
of transmutation of cesium isotopes to barium for purposes 
of study of the neutron deficient isotopes in barium, and in 
connection with this latter, he gained experience in handling 
radioactive materials produced by the cyclotron. Other ex- 
perience has included work on the aircraft nuclear and pro- 
pulsion project at Oak Ridge, which included experiments 
in the field of radiation damage to reactor components, 
organic materials, such as moderator and organic lubri- 
eants. This work involved handling large quantities of 
radioactive materials and related health physics problems. 


Be 
in the instant matter, and supported by the Staff, is that if the regu- 
lations and license procedures are carried out, or are fully and accu- 
rately performed, there will not be an accident, and in any event, no 
harm. The intervenors’ witness replied that wherever humans are in- 
volved in the performance of procedures, the likelihood of error must 
be considered. In reference to the intervenors’ fear of spillage of liquid 
radioactive materials, the witness urged that full knowledge be had of 
possibilities of drainage from the site. No such evidence is in this record. 
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This latter required preparation of safe handling proce- 
dures for radioactive materials, approval of the arrange- 
ments for experiments and the ultimate disposal of waste 
product materials. The consultant stated that he was 
familiar with the requirements of the Atomic Energy Com- 
mission under the license issued to Walker, and expressed 
his outline of procedures for compliance: inspection of 
sealed containers to be received, attendance on the vehicle 
or principal vehicle during transportation, presence and 
supervision of the cement encasing process and all other 
handling of the containers, through the process of disposal 
at sea. Included in the personnel protection, the consultant 
stated that he would make a site survey, which will include 

air, soil, and ground water samples, which will be 
1989 taken to establish a basic level of radioactivity,” 

and on a six-months basis, the samples will again 
be taken. Film badges and smear sample services also will 
be performed. 

In reference to the concern by the intervenors with the 
possibility of spillage of liquid radioactive materials, the 
consultant stated that the problems in connection with 
liquid waste storage are that it must be absolutely certain 
that there will not be any leakage. The consultant’s personal 
preference is that liquid wastes be solidified. The liquid 
wastes, if spilled, would require decontamination of all 
affected areas; the consultant had not considered the effect 
on crops nearby that might be affected, and he stated that 
if nearby brooks were affected, samples of the level of 
radioactivity would be measured. He stated: 


‘“‘The regulations for discharge of water (liquid) mate- 
rials into a stream are based on a year-long basis, so that 
you might accidentally dump a fair amount of material 


11 At the time of the hearing, the consultant had not yet made such 
a survey and on cross examination, he said he did not know whether 
the background level is safe or unsafe, but he added, he did not believe 
a determination in this regard was a necessary precedent to the grant 
of the amendment to the license for New Britain. 
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in at one time, but over the year-long period, this would 
average out to be extremely low, and your dilution factors 
would, of course, cut you way down.’’ 


In answer to the question: 


“Would that create quite a problem of yours if all (50 
curies) of that spilled at one time?’ 


A. “It would, but I wouldn’t anticipate anything like 

this happening.’’ ** Walker’s radiological consultant 

1990 also stated that he visited the site, but to a question 

whether he had studied it from the standpoint of 
radiological safety, he answered: 


“J have gone over the drawings of the site. It looks 
ideal from my standpoint. The planning for partitioning off 
one section of the warehouse seems perfectly satisfactory.”’ 


It appears that Walker has relied to a large extent upon 
the expected Staff presentation. 

The regulations of the Commission are generally to the 
effect that no person within the United States shall trans- 
fer, acquire, possess, or use any production or utilization 
facility or any source, special nuclear or byproduct material 
except as authorized by a license issued by the Commission. 
The regulations also prescribe such things as (1) the in- 
formation which must be submitted by applicants for 
licenses, (2) the criteria for radiation protection, (3) the 
criteria for approval or disapproval of licenses, (4) rules 
respecting the transfer of licensed materials (5) record 
keeping requirements, and (6) rules relating to the amend- 
ment, modification, suspension or revocation of licenses. 
The gathering and disposal of waste radioactive material 
is licensed in the same manner as other uses of radioactive 
material. 


12 The Staff view that “the probability of such an accident is extremely 
remote.”, and Walker’s consultant’s statement: “* * * wouldn’t antici- 
pate anything like this happening.” were construed by the intervenors 


to indicate lack of certainty as to safety, rather than reassurance. 
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10 CFR Part 20, ‘‘Standards for Protection Against 
Radiation,’’ is one of the Commission’s basic regulations 
dealing with radiation protection, and applies to all per- 
sons who receive, possess, and use and transfer source 
material, special nuclear material, or byproduct material 
under a license from the Commission. The regulation estab- 
lishes technical standards and precautionary procedures 
for protection of the public health and safety, including 
employees of the licensee. The standards establish maxi- 

mum radiation doses which individuals may receive 
1991 and maximum concentration values of radioactive 

materials which can be discharged safely to the en- 
vironment. The precautionary procedures include require- 
ments for personnel monitoring, radiation surveys, posting 
of areas and equipment with radiation caution signs, in- 
struction of personnel and record keeping. 

The standards are designed to conform generally with 
the Commission’s experience in its own operations and with 
the recommendations of recognized technical authorities in 
the field, such as the National Committee on Radiation 
Protection. 

The Commission’s regulations establish permissible con- 
centrations in effluents to the environment that are consid- 
ered safe and provide for the disposal of only minimal 
quantities of waste by release into sanitary sewerage sys- 
tems and by burial in soil, on a routine basis. These levels 
of activity are presently considered to be so low as to be 
safe under any conceivable conditions of disposal. The 
regulation provides that the Commission will consider 
alternative methods and higher levels of waste disposal 
on an individual case basis. Any licensee or applicant for a 
license may apply to the Commission for approval of pro- 
posed procedures to dispose of licensed material in a man- 
ner other than that specified in the regulations. Applica- 
tions for licenses involving disposal of radioactive wastes 
in the ocean fall in this category. 

The standards for a byproduct waste disposal license 
are those contained in Section 20.302 of the regulations 
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which enumerate specific requirements, which, for 
1992 convenience and separate consideration, will be num- 
bered as follows: 

1. A description of the licensed material and any other 
radioactive material involved, including the quantities and 
kinds of such material and the levels of radioactivity in- 
volved, and the proposed manner and conditions of dis- 
posal. The application should also include an analysis and 
evaluation of pertinent information as to, 


2. The nature of the environment, including, 
3. Topographical, 

4. Geological, 

5. Meteorological, and 

6. Hydrological characteristics ; 


7. Usage of ground and surface waters in the general 


area; 


8. The nature and location of other potentially affected 
facilities; and 


9. Procedures to be observed to minimize the risk of 
unexpected or hazardous exposures. (Underlines added) 

As an emphasis on the importance of full compliance 
with the foregoing standards, the intervenors refer to state- 
ments made by the Director of Licensing and Regulation, 
in part, as follows:* 


“‘Because of the varied and complex technical problems 
which must be considered in the disposal of significant 
quantities of radioactive waste, the Commission’s regu- 
lations do not attempt to spell out detailed standards in 
this area. Rather, they establish permissible concentrations 
in effluents to unrestricted areas and provide for the dis- 


13 Statements made by the Director of Licensing and Regulation to 
the Joint Committee of Congress on Atomic Energy, February 3, 1959. 
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posal of only nominal quantities of nuisance waste by 
release into sanitary sewerage systems and by burial in 

soil, on a routine basis. These levels of activity are 
1993 so low as to be considered permissible under any 

conceivable conditions of disposal. The regulation 
provides that the Commission will consider alternative 
methods and higher levels of waste disposal on an indi- 
vidual case basis. 


* . * se s * * * ° . 


‘<Procedures are incorporated in the regulation whereby 
any licensee or applicant for a license may apply to the 
Commission for specific approval of proposed procedures 
to dispose of licensed material, in 2 manner other than as 
generally authorized in the regulations.* The applicant 
must include a description of the radioactive material, in- 
cluding the quantities and kinds of materials, and the pro- 
posed manner and conditions of disposal. The application 
must include a detailed analysis and evaluation of pertt- 
nent information as to the nature of the environment, in- 
cluding topographical geological, meterological, and hydro- 
logical characteristics; usages of ground and surface 
waters in the general area; the nature and location of other 
potentially effected facilities; and procedures to be ob- 
served to minimize the risk of unexpected or hazardous 
exposures. The Commission may approve such disposal 
procedures where the circumstances of the particular case 
are such as to provide adequate safeguards to public health 
and safety. 


«The Commission’s regulatory program does more than 
establish standards which represent the basic ground rules 
under which atomic energy activities must operate. It is 
intended to provide reasonable assurance that the standards 
which have been established to protect health and safety 


14A Staff witness testified that the Walker application came within 
the classification of: “other than as generally authorized in the regu- 
lations.” 
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will, in fact, be met. This is accomplished in two ways. 
First, through a licensing procedure to determine the 
adequacy of the applicant’s proposed health and safety 
measures prior to operation of a nuclear facility or pos- 
session and use of the radioactive material; and, second, 
through an inspection program to determine compliance 
with the applicable regulations and licensing conditions 
after receipt of the material.’”’ (Emphasis added) 

The requirements of an application for a license amend- 
ment, such as concerned herein, as specified in the Com- 
mission’s regulations, and as emphasized by the Director 

of the Division of Licensing and Regulation, must be 
1994 considered in connection with the application or let- 

ter transmitted by Walker for the license amend- 
ment sought. Because of the paucity of detail, the letter 
exclusive of heading, salutation and signature, is set out 
in full: 


“At this time I should like to request that your depart- 


ment consider a temporary change of location of our pro- 
posed waste disposal facility from Portland, Conn. to New 
Britain, Conn. 


“Enclosed find a floor plan of a warehouse under con- 
struction for A. H. Harris & Sons, Inc. We propose to 
partition off an area of 2400 sq. ft. and use this for con- 
ereting operations and storage of containers ready for sea 
disposal. The containers will be so arranged within the 
building, that radiation levels at exterior surfaces of the 
storage area will not exceed those set forth in section 
20.102 (b) (1+ 2) of 10 C.F.R. part 20 for unrestricted 
areas. Should this be inadequate, fencing will be installed 
around the area. 


“CWe have omitted plans for shower and change room 
facilities from this proposal, feeling that condition 6 of 
the license as issued would preclude the possibility of con- 


18 Subsequently, an additional letter transmitted construction details 
of the building proposed to be used. 


centrations of radioactive material in excess of those al- 
lowed for unrestricted areas in Section 20.10.3 of 10 C.F.R. 
Part 20. Provision for the installation of such facilities 
has been made, however, should conditions indicate their 
need. 


‘Also find enclosed a map of the area and a series of 
snapshots which were all taken from a point just east of 
the proposed building and show the nature of the surround- 
ing area. These will show that the nearest structures are 
my own home and company buildings each approximately 
400-500 ft. distant. This will afford at least one advantage 
over the Portland location, in that it will provide for closer 
control and supervision of the operation. 


““The portion of the building marked ‘A. H. Harris & 
Sons Storage’ would be used solely for the dead storage 
of building materials and contractors supplies. It is not 
expected that personnel not involved in waste disposal 
operations will be in the building for any appreciable length 


of time. 


“My appeal to the Court of Common Pleas from the 
Portland Zoning Board’s decision will come to trial next 
week. Even if successful in reversing this decision, the 
town could file an appeal and tie this program up in litiga- 
tion for months. This of course, is the basic reason for 
my requesting this change of location. 


“Hoping that this will be acted upon favorably and 
soon, I am,”’ 


1995 The record in this proceeding does not reveal the 
submittal by Walker of the following items: 
Analysis and evaluation of pertinent information as to 
the nature of the environment, including ; 


1. Topographical data, 
2. Geological data, 
3. Meteorological data, 
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4, Hydrological characteristics, 


5. Usage of ground and surface waters in the general 
area. 


With the importance ascribed to these regulations of 
the Commission and the dependence upon their full com- 
pliance,’* it must be concluded that neither sufficient nor 


substantial evidence is in this record to warrant the issu- 
ance of the license amendment sought by Walker.”” 
event, the burden was on Walker to do so. The inter- 
venors supplied some of the topographical and hydrologi- 
cal data through a former City of New Britain planning 


16 The view of one witness that it was not necessary that all cate- 
gories of information be supplied in this case can hardly be accepted 
as a modification of the regulations. 


17In view of the decision reached, there is not specfically considered 
the other contentions of the intervenors, Viz, (1) objection to the length 
of the hearing beyond usual courtroom hours, the record reflects agree- 
ment, even though in one or two instances there was indecision for a 
short period, but later agreement was reached by all to continue the 
hearing in an effort to conclude at the last session, including the City 
of New Britain, when its principal attorney, who was absent for a time 
at a council meeting, and his associate was at a “bachelor’s” party, 
agreed to leave the City’s interests in the hands of the other inter- 
venors’ counsel who agreed on each occasion for extending the time of 
hearing beyond usual hours in order to conclude; (2) the adequacy 
of time for preparation for cross-examination, the principal counsel 
for intervenors stated at the hearing that the Presiding Officer had 
been “very fair” to the intervenors on the matter of adjournments; 
(3) the suggestion that since Mr. Harris of Walker failed to report 
the cessation of employment of the first designated user, Walker was 
‘ensee because this constituted a violation of report- 
e reason given by Walker was that until it could 
operate either in New Britain, no operations were or could 
be affected); nor i e City of New Britain for- 
bidding sites to be u i 
4996 The Staff did 


18 One of the Staff witnesses testified that he viewed the site on two 
occasions each for about half an hour, and “eonducted no tests at all 
of any kind at the site.” Previously, the witness stated he had observed 
the nature of the surrounding area, and the location of the building 
where the waste materials would be stored. 


393 


engineer, who stated he had made a study of the area in 
general, and knew that the Walker site was adjacent to a 
swampy area, that two rivers or brooks drained nearby, 
and that the eventual course of surface waters was to the 
Connecticut River.’ 

The proposed findings of the participants have been ac- 
cepted in part, rejected in part, or modified in part, as 
herein shown. Specifically, the Walker’s proposed findings 
accepted are as follows: 1, 2, 3, 4, 5, 6, 7, 8, and the state- 
ments of fact in Proposal No. 9 are accepted, but conclu- 
sions therein are rejected. The Walker proposed conclu- 
sions rejected are: 1, 2, 3, and 4. Intervenors’ proposed 
findings of fact accepted are: 1, part of 2; as to non-owner- 
ship, but rejected is part 2, (that applicant Walker has no 
legal right to use the property) ; 8, 9, 10, and 13, and Inter- 
venors’ proposed conclusions of law rejected are as fol- 
lows: 3, 4, and 5; 6 is rejected for insufficiency of evidence, 
7 and 11 are rejected for lack of definiteness; 12 is rejected 

to the extent of aid and qualifications in normal 
1997 operations; 14, 15, 16, and 17. Intervenors’ pro- 

posed conclusion is accepted on the ground of insuffi- 
ciency of evidence for the contentions asserted. Staff’s pro- 
posed findings of fact are accepted for the most part, except 
for modifications in part made therein. Specifically, Staff’s 
proposed and numbered findings accepted in full are as 
follows: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15 (except in 
reference to transportation, which must be interstate trans- 
portation to be governed by Interstate Commerce Commis- 
sion regulations), 17, 18, 19, 20, 21, 22, 23, 24, 26, 27, 28, 30; 
accepted in part are: 14, 16, 25, 29, and 31. All of the Staff’s 
conclusions are rejected for insufficiency of evidence to 
permit determinations in that regard; specifically conclu- 
sions 1, 2, 3, 4, 5, and 6 are rejected. 


19 This evidence of the intervenor witness is to be considered in con- 
nection with the evidence from Walker’s consultant who stated that 
as to liquid wastes, if there were spillage, it would cause a difficult 
decontamination problem. 
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Upon the basis of the foregoing, constituting findings 
and conclusions and based upon the evidence, contentions, 
briefs and proposals submitted by the participants herein, 
it is further found and concluded that: 


1. Walker Trucking Company of New Britain, Connecti- 
cut, licensee under Byproduct Material License No. 
6-3627-1, filed an application for an amendment to its 
license to permit specified storage operations at New 
Britain, Connecticut. 


2. Walker has not submitted information or data in con- 
formity or in compliance with the Regulations of the 
Atomic Energy Commission to warrant the issuance of the 
license amendment sought by Walker. 


3. This proceeding should be dismissed upon the ground 

of an insufficiency of evidence to warrant the issuance of 
the requested amendment to the license. 

1998  Wuererore, Ir Is OnpErep, subject to review by 

the Commission upon its own motion, or upon appeal 


after exceptions filed in accordance with the Rules of Prac- 
tice of the Commission, that: 


A. The application of Walker Trucking Company, New 
Britain, Connecticut, for an amendment to its Byproduct 
Material License No. 6-3627-1 to authorize specified storage 
operations at New Britain, Connecticut, is dismissed. 


B. Exceptions, if any, and briefs in support thereof, 
must be filed by January 18, 1961; briefs in opposition 
shall be filed by January 23, 1961. In the absence of the 
filing of exceptions as provided above, or, of Commission 
review on its own motion on or before January 23, 1961, 
this decision shall, in accordance with the Commission’s 
Bules of Practice, become final on January 30, 1961. 


Samuel W. Jensch 
Presiding Officer 
Issued: 
December 30, 1960 
Germantown, Maryland 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


In the Matter of 
WALKER TRUCKING COMPANY 


On Application for Amendment to Byproduct Material 
License No. 6-3627-1, Docket No. 27-5. 


Decision 


This matter comes before the Commission on exceptions 
by the Applicant and AKC Staff to, and arguments by the 
two Intervenors (including the City of New Britain) in 
support of, the Intermediate Decision, which dismissed an 
amendment to the Applicant’s license for storage of low- 
level byproduct and source waste material at New Britain, 
Connecticut. Applicant is now licensed to store such ma- 
terials at Portland, Connecticut, and to dispose of them 
at sea off Delaware Bay. 

The principal question presented is whether 10 C.F-.R. 
Section 20.302 applies to the license amendment in question. 
Section 20.302 requires information concerning geological, 
topographical, meteorological, and hydrological charac- 
teristics and usage of ground and surface waters in a pro- 
posed disposal “of licensed material in a manner not 
otherwise authorized in the regulations” of the Commission. 

Upon a detailed and independent review of the record 
and of applicable regulations and law, we find that the 
criteria of Section 20.302 do not apply to the specific 

storage and packaging activity proposed in this pro- 
2037 ceeding, which does not involve any credible pos- 

sibility of contamination of the ground, air, or water 
as the result of such activity. The specific licensed activity 
proposed by Applicant is governed by radiation standards 
and performance criteria (rather than requirements with 
respect to topographical and similar characteristics of the 
site) contained in Parts 20, 30 and 40 of the Commission’s 
regulations, particularly Sections 20.23 and 40.22 (d). 
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Further, we find that the record affirmatively supports the 
grant of the license amendment. Although the integrity 
of the containers to be used by Walker was not an issue 
in this proceeding, the Commission, of course, expects that 
such containers will comply with the criteria set forth in 
In the Matter of Industrial Waste Disposal Corporation, 
Docket No. 27-9, Opinion and Final Decision, pp. 26-27 
(mimeo June 22, 1960). 


Wuererore iT 1s OrpeeD, this 23rd day of March, 1961, 
that the Intermediate Decision herein dated December 30, 
1960, be vacated, and the proceeding herein be remanded 
to the Hearing Examiner for further disposition, not in- 
consistent with this decision. 


United States Atomic Energy Commission 
/s/ John S. Graham 


Commissioner John S. Graham 
/s/ Robert E. Wilson 


Commissioner Robert E. Wilson 
/s/ L. K. Olson 
Commissioner L. K. Olson 


Woodford B. McCool, Secretary 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


In the Matter of 
WALKER TRUCKING COMPANY 


Docket No. 27-10 
Appearances 


John F. Downes, Esq., New Britain, Connecticut, for 
Walker Trucking Company. 

Paul J. McQuillan, Esq., Corporation Counsel, for City of 
New Britain, Connecticut. 

Algert F. Politis, Esq., New Britain, Connecticut, for 
Intervenors John Aukshunas, et al. 

Sidney G. Kingsley, Esq., for the Staff of the Atomic 
Energy Commission. 


(Robert Lowenstein, Counsel for Division of Licensing 
& Regulation, and William C. Parler, Esq., with him on 
the Findings, Conclusions, and Briefs) 


Supplemental Intermediate Decision 
Granting Requested Amendments to License No. 6-3627-1 


This supplemental decision is issued following the re- 
mand of the Commission on March 23, 1961, after deter- 
mination of the regulations applicable to this proceeding. 

This supplemental decision is based upon the statement 
of facts set forth in the Intermediate Decision issued on 
December 30, 1960, which statement is incorporated herein 
as fully set forth specifically in this decision. No findings 
of fact or conclusions of law from the said Intermediate 
Decision which have been modified by the Decision of the 
Commission, issued on March 23, 1961, are a basis for this 
decision, but in all other respects other findings of fact and 
conclusions, not inconsistent with findings and conclusions 

herein, are reaffirmed and incorporated fully herein. 
20389 Upon an independent consideration of and deter- 
mination from the entire record in this proceeding, 
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guided by the determination of the regulations applicable 
to this proceeding, it is hereby further found that: 


(1) Walker Trucking Company, New Britain, Connecti- 
cut, is a qualified applicant for the waste disposal license 
sought herein and has arrangements for employ sufficient 
to provide adequate basis that Walker Trucking Company 
has competent personnel qualified to supervise and direct 
the waste disposal operations sought to be undertaken 
by its application. 


(2) The proposed site at 1283-1285 East Street, New 
Britain, Connecticut, to be used for the receipt of packaged 
low-level wastes, for the additional packaging for sea dis- 
posal by encasement in concrete, and for storage prior to 
sea disposal is adequate to protect health and to minimize 
danger to life and property. 


(3) Due and adequate basis exists that Walker’s pro- 
posed operations will be performed in accordance with the 


provisions of 10 C.F.R. Parts 20, 30, and 40, particularly 
Sections 20.23 and 40.22(d) thereof, and other applicable 
regulations, and the conditions of the proposed license. 


(4) The storage and transportation of waste material 
to the storage site and from the storage site to the disposal 
area to be performed as described by Walker in its applica- 
tion will be and is directed to be undertaken in accordance 

with the applicable rules and regulations of the 
2040 Atomic Energy Commission, Interstate Commerce 

Commission, United States Coast Guard, and such 
performance of waste disposal operations will not be 
inimical to the health and safety of the public. 

(5) Charles C. Thomas, Jr. is qualified by training and 
experience to perform the proposed service in such a man- 
ner as to protect health and minimize danger to life or 
property. 

(6) Tho amendment of Condition 3 of License No. 
6-3627-1, by substituting the name of Charles C. Thomas, 
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Jr. for Paul P. F. Bujalski and the amendment to Condi- 
tion 8 of License No. 6-3627-1 by including the additional 
site located at 1283-1285 East Street in New Britain, Con- 
necticut, will not be inimical to the health and safety of 
the public. 


(7) Walker’s proposed conclusions 1, 2, 3, and 4 are 
accepted in substance as shown herein; Staff’s specific 
proposed conclusions 1, 2, 3, 4, 5, and 6 are accepted; Inter- 
venor’s proposed finding 1 is accepted; Intervenor’s pro- 
posed findings 2, 3, 4 (rejected as immaterial), 5, 6, 7, 8, 
9, 10, and 11 (rejected as partial presentation in view of 
no effect on operations proposed), 12, 13 (rejected as 
partial presentation, and in view of adequacy herein found 
for operations proposed) 14, 15, 16, and 17 are rejected, 
and Intervenor’s proposed conclusions 1, 2, and 3 are 

rejected. 


2041 WaHereron, ir 1s ORDERED, subject to review by the 

Commission upon its own motion, or upon appeal 
after exceptions filed in accordance with the Rules of 
Practice of the Commission, that: 


(A) The application of Walker Trucking Company, New 
Britain, Connecticut, for amendment to its Byproduct Ma- 
terial License No. 6-3627-1, to authorize specfied storage 
operations at New Britain, Connecticut, is granted, and in 
addition, Conditions 3 and 8 of said License No. 6-3627-1 
are amended to read as follows: 


“3, Byproduct and source material shall be received, 
packaged and disposed of by or under the direct super- 
vision of Charles C. Thomas, Jr.” 


“8, The licensee shall package and store byproduct and 
source material for sea disposal at the facility located on 
Brownstone Avenue, Portland, Connecticut, and the facility 
located at 1283-1285 East Street, New Britain, Connecticut, 
these facilities being described in the application and 
amendments thereto.” 
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These amendments shall be effective on the date issued 
after the effective date of this decision. 


(B) Exceptions, if any, and briefs in support thereof, 

must be filed by April 13, 1961; briefs in opposition thereto 

shall be filed by April 17, 1961, and if the Commission 

2042 does not initiate a review on its own motion on or 

before April 24, 1961, and no exceptions are filed, 

this decision shall, in accordance with the Commission’s 
Rules of Practice, become final on April 25, 1961. 


Samuel W. Jensch 
Presiding Officer 
Issued: 
March 24, 1961 
Germantown, Maryland 


2043 Incoming Telegram 
April 11, 1961 


Hon. Samuel W. Jensch, Hearing Examiner 
U.S. Atomic Energy Commission 
Re Walker Trucking Company Docket 27-10 


The City of New Britain and Intervenor are interested 
in engaging specialized counsel in this matter. This will 
require approval of the Common Council of the City of 
New Britain and we therefore request an additional 30 
days in which to file exceptions to the supplemental inter- 
mediate decision which I understand should be filed by 
April 17, 1961. This matter is of considerable importance 
to the City of New Britain and time for procedural ap- 
proval prior to April 17, 1961 impossible. 


Paul J. McQuillan Corporation Counsel City of New 
Britain and Albert F. Politis Atty for Intervenor. 


CITY OF NEW BRITAIN 
OFFICE OF CORPORATION COUNSEL 


New Britain, Connecticut 
April 11, 1961 


Honorable Samuel W. Jensch 
Hearing Examiner 

U.S. Atomic Energy Commission 
Washington 25, D. C. 


Re: Walker Trucking Company 
Docket 27-10 
Dear Sir: 


The City of New Britain and intervenor are interested 
in engaging specialized counsel in this matter. This will 
require approval of the Common Council of the City of 
New Britain and we, therefore, request an additional thirty 
days in which to file exceptions to the supplemental inter- 
mediate decision which I understand should be filed by 


April 17, 1961. 


This matter is of considerable importance to the City of 
New Britain and time for procedural approval prior to 
April 17, 1961 impossible. 


Very truly yours, 


Paul J. McQuillan 
Corporation Counsel 
ce: William C. Parler, Esq. 

Attorney for AEC Staff 

Washington 25, D. C. 

Algert F. Politis, Esq. 

27 West Main Street 

New Britain, Connecticut 


John F. Downes, Esq. 
272 Main Street 
New Britain, Connecticut 
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April 13, 1961 
2045 William C. Parler, Esq. 
U.S. Atomic Energy Commission 
Washington 25, D. C. 
Routine 

Samuel W. Jensch, Presiding Officer 
U.S. Atomic Energy Commission 
Washington 25, D. C. 


John F. Downes, Esq. 
272 Main Street 
New Britain, Conn. 


Paul J. McQuillan, Esq. 
City Hall Building 
New Britain, Conn. 
Algert F. Politis, Esq. 
City Hall Building 
New Britain, Conn. 


Reference request of intervenors dated April 11, 1961 
for extension of time within which to file exceptions to 
the supplemental intermediate decision and briefs in sup- 
port thereof in matter of Walker Trucking Company 
Docket No. 27-5. AEC regulatory staff does not oppose 
requested extension. 


90454 Western Union—Straight Wire—April 13, 1961 


Honorable Samuel W. Jensch 
Hearing Examiner 

U.S. Atomic Energy Commission 
Washington 25, D. C. 


Re: Walker Trucking Company—Docket 27-10 


In receipt of your letter of April 12, 1961. The Applicant 
strongly objects to any further delay. The reasons set 
forth by the Corporation Counsel and the Attorney for the 
Intervenors, to wit, engaging specialized counsel in this 
matter will require approval of the Common Council of 
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the City of New Britain not the fact. The City and Inter- 
venors have had since March 25, 1961 or approximately 
nineteen days to make such decision as they might care to 
make concerning the exceptions. They further have five 
additional days to comply with the supplemental inter- 
mediate decision. This would appear to be another dilatory 
tactic on their part. The Applicant wishes to be registered 
as strenuously opposing any extension. 


Walker Trucking Company 
By Jobn F. Downes 
Its Attorney 
272 Main Street 
New Britain, Conn. 


2046 UNITED STATES ATOMIC ENERGY COMMISSION 
LICENSE 


In the Matter of 
WALKER TRUCKING COMPANY 


No. 6-3627-1 


Exceptions to Supplemental Intermediate Decision 
Granting Requested Amendments to License 


1. Said Supplemental Intermediate Decision does not 
include all the findings and conclusions, with the reasons 
or basis therefor upon all material issues of fact, law or 
discretion presented on the record as set forth in Part 2 
of the Rules of Practice, Chapter One—Atomic Energy 
Commission, Sec. 2. 751 (¢ 1) 


2. It further does not contain the ruling upon each pro- 
posed finding or conclusion filed by a party as required in 
Part 2 of the Rules of Practice, Chapter One, Atomic 
Energy Commission, Sec. 2.751 (¢ 2) 


3. It does not contain all the facts officially noticed pur- 
suant to Sec. 2.750 (of Part 2 of Rules of Practice) relied 
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upon in the decision as set forth in Sec. 2.751 (c¢ 3) of 
Part 2 of Bules of Practice, Chapter One of the Atomic 
Energy Commission. 


4. Exception is taken to the United States of America 
Atomic Energy Commission in its decision. It did not con- 
sider any of the material issues involved with the exception 
of whether 10 C.F.R. Sec. 20.302 applies to instant case. 
This is evident when it stated that the integrity of the con- 
tainers to be used was not an issue. Reference is made to 
Paragraph 7 of the Proposed Findings of Fact submitted 
by the City of New Britain and the Intervenors. It is 
respectfully submitted that the decision of the Atomic 
Energy Commission itself should contain a review of all 
the issues presented and not limit its review of the Inter- 
mediate Decision to only those issues upon which the 
Hearing Office predicated his decision. 


5. Exception is taken to the Decision wherein it ordered 
the Hearing Examiner to reverse his findings so that the 
license may be issued, solely because of alleged error 
2047 in applying 10 C.F-R. Sec. 20.302. Numerous other 
material issues of fact and law were not resolved by 
the Hearing Examiner, as they would be purely academic. 
(in view of his application of 10 C.F.B. Sec. 20.302). In 
view of the alleged error as found by the Atomic Energy 
Commission, the Hearing Examiner should, in his Supple- 
mental Intermediate Decision, be given the opportunity 
and a directive to resolve all the other issues of fact and 
law. 


6. The City of New Britain and the Intervenors should 
not be penalized for the alleged error of the Hearing Ex- 
aminer. The City of New Britain and the Intervenors are 
entitled to have all the issues of fact and law resolved and 
the conclusions arrived at set forth, so that a proper deter- 
mination may be made in regard to the issuance or denial 
of the amendment to the Applicant’s license. 


7. Paragraphs 1, 2, 3, 4, 5, and 6 of the Supplemental 
Intermediate Decision are not findings and conclusions, 
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with reasons or basis therefor as required in Sec. 2.751 
(¢ 1). Each paragraph is a sentence without any reasons 
or basis therefor. 


8 Paragraph 7 of the Supplemental Intermediate De- 
cision simply dismisses by one word ‘‘rejected,’’ or ‘‘re- 
jected as partial presentation in view of no effect on opera- 
tions proposed.’’ If the issue of Mr. Thomas’ qualifications 
and that the operation and site is not adequate to protect 
health and minimize danger to life and property can be 
rejected summarily in this manner, it is a demonstration of 
a Government Agency not only ignoring its self-made rules, 
but it also denies an entire City and its inhabitants the 
decency of a plausible explanation. The seventeen pro- 
posed findings and three conclusions submitted by the City 
of New Britain and the Intervenors (not to mention the 
numerous other issues eg: the constitutionality of the local 
ordinance, that were raised in the course of the trial and 
the briefs submitted) are summarily rejected by the use 
of one clause in a sentence, which clause contains a mere 

forty-seven (47) words. The Transcript of evidence 
2048 and the many briefs submitted contain in excess of 
1000 pages. ; 

The City of New Britain and the Intervenors respect- 
fully submit that the findings and conclusions, with reasons 
or basis therefor, be set out in adequate detail so that 
proper and intelligent exceptions may be submitted. 


Respectfully submitted 
Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervenors 
The City of New Britain 


By Paul J. McQuillan 
Corporation Counsel 


Dated: April 17, 1961 
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2050 
Memorandum Opinion and Order 


By: J. D. Bond, Hearing Examiner 


1. This proceeding has progressed through hearings, an 
Intermediate Decision, exceptions thereto, Commission re- 
view and Decision, and a Supplemental Intermediate De- 
cision. Under continuing objections by the City of New 
Britain, Connecticut, and by another intervenor, the appli- 
cant has been granted a license amendment authorizing it 
to conduct in New Britain certain packaging operations 
related to the disposal at sea of low-level radioactive waste 
products. 


2. The Commission Decision of March 23, 1961, based 
‘“‘Upon a detailed and independent review of the record 
and of applicable regulations and law,’ includes the find- 
ing that ‘‘the record affirmatively supports the grant of 
the license amendment.’’ Pursuant to the Commission’s 
decision and remand order, the supplemental intermediate 


decision granted the amendment; it was therein provided 
that exceptions ‘‘must be filed by April 13, 1961,”’ that the 
Commission may initiate a review ‘‘on its own motion on 
or before April 24, 1961,’ and that otherwise the decision 
‘shall .. . become final on April 25, 1961.” 


3. Intervenors, by telegram dated April 11, 1961, have 
requested an additional 30 days within which to file ex- 
ceptions; the stated reason is that they ‘‘are interested 

in engaging special counsel in this matter’’ which 
2051 will require approval by the City’s Common Council. 

The AEC Regulatory Staff does not oppose the re- 
quest, but the applicant has filed objections claiming this 
to be a dilatory move by the intervenors and denying that 
City Council action is necessary to the employment of addi- 
tional counsel. The time for filing exceptions was extended, 
pending a ruling on the request, so as to expire on today. 


4. This proceeding has been conducted at the hearing 
level at all times heretofore by another Hearing Examiner. 


He is at this time engaged in performing hearing duties in 
Chicago and is therefore unavailable to rule upon the 
matters here decided within the time permitted therefor. 
Pursuant to the applicable rules and regulations, including 
Section 2.733 of the Rules of Practice and AEC Manual 
Sections 0103-091 through -093, and for the reasons herein 
set forth, the pending request is ruled upon by the under- 
signed, who is on today the only Hearing Examiner avail- 
able at the Commission’s headquarters. 


5. Intervenors are, and have been, represented by coun- 
sel throughout the course of this proceeding. If substan- 
tial reasons for further delay exists, they might have been 
properly and better presented in a timely filed motion and 
grounds to which responsive pleading might have been 
filed in an orderly fashion. Although the practice of un- 
dertaking to plead by last-minute telegram in a formal 
adversary proceeding such as this warrants disapproval, 
the ruling herein is made on the merits of the request which 


is considered as though it were a motion. Without deciding 
the disputed question of whether City corporate 
9052 action is required to engage additional or other coun- 
sel, it is otherwise clear that an adequate showing 
of good cause for the requested further delay has not been 
made by the intervenors. Accordingly, the request must be 
denied. 


6. In view of the procedural uncertainty created by the 
pendency of the matters herein considered, it is deemed 
appropriate on the Hearing Examiner’s motion to modify 
the supplemental intermediate decision by extending the 
time within which the Commission may initiate a review 
thereof. It is pointed out that under the applicable rules 
of procedure (including the revision of Sections 2.751-2.753, 
as published in the Federal Register on April 15, 1961, 26 
FR 3228) the Commission may, but is not required to, con- 
sider the intervenors’ contentions in determining whether 
and to what extent it will review the supplemental inter- 
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mediate decision to which the intervenors’ objections are 
addressed. Furthermore, in the judgment of this Hearing 
Examiner, the ruling now made may warrant discretionary 
review by the Commission to evaluate the possibility of a 
detriment to the public interest. Consonantly with Section 
2.748 of the Commission’s Rules of Practice, this matter is 
respectfully referred to the Commission for such appellate 
review, if any, as it may deem proper. 


Jr Is Orpen this 18th day of April 1961, that, subject to 
the discretionary review provision above stated, the inter- 
venors’ request for an additional 30 days in which to file 
exceptions to the supplemental intermediate decision, which 
telegraphic request is dated April 11, 1961, Bz anp THE 
Same Is Dentep: and Ir Is FurrHer Onperep upon the Hear- 

ing Examiner’s own motion that the supplemental 
2053 intermediate decision, dated March 24, 1961 Bz anp 
Jr Is Heresy AMENDED in final paragraph (b) by 
substituting therein the dates which are here underscored: 


(B) Exceptions, if any, and briefs in support thereof, 
must be filed by April 18, 1961 ;? briefs in opposition thereto 
shall be filed by April 24 1961, and if the Commission does 
not initiate a review on its own motion on or before May 
1, 1961, and no exceptions are filed, this decision shall, in 
accordance with the Commission’s Rules of Practice, be- 
come final on May 2, 1961. 


Atomic Energy Commission 
By: J.D.Bond 
J. D. Bond, Hearing Examiner 
Issued: 
April 18, 1961 
Germantown, Maryland 


1 This date was changed from April 18, 1961 by the Presiding Officer’s 
telegram dated April 12, 1961. 


2The change here is to achieve consistency with the previously ex- 
tended date. 


2055 
Exceptions to Memorandum Opinion and Order 
Issued April 18, 1961 by J. D. Bond, Hearing Examiner 

1. The City of New Britain and the Intervenors take 
exception to the fact that the opinion and order were issued 
by a person totally unfamiliar with the matter at issue. 

In Paragraph 2 of the Memorandum it states that excep- 
tions shall be filed by April 13, 1961. In Paragraph 5 it 
mentions ‘‘Last-minute telegrams.”? This is in error and 
the correct facts are that the exceptions in opposition were 
ordered filed by April 17, 1961 as per the Supplemental 
Intermediate Decision. 

The purpose of the request by telegram was merely an 
effort by the City of New Britain and the Intervenors to 
afford as much time as a matter of courtesy, to those who 
may have reason to oppose the granting of the request. 
It was not a ‘last-minute appeal.”’ 

The time was extended to April 18, 1961. The ruling 
denying the thirty day extension was issued at German- 
town, Md. April 18, 1961. 

The obvious effect of waiting until the last day to rule on 
the matter was to foreclose the proper filing of exceptions 
in opposition to the Supplemental Intermediate Decision. 

It was a reasonable assumption by the City of New 
Britain and the Intervenors that the ruling on the request 
for an extension would be made prior to the expiration 
date. That also was the reason the request was made via 
telegram. 

“The City of New Britain and the Intervenors filed ex- 
ceptions in opposition to the Supplemental Intermediate 
Decision at the last moment, lacking any ruling prior to the 
expiration date. These exceptions are not adequate due 

to the lack of time allotted. It is noted that the time 
2056 limitations precluded Hearing Examiner Jensch to 
rule on the matter. 

It is apparent that Hearing Examiner J. D. Bond was 
given this assignment without ample time to even familiar- 


410 


ize himself with the Supplemental Intermediate Decision 
and the numerous issues of fact and law that were involved 
in the preparation of the exceptions. The matter is one of 
great importance and should not be summarily dismissed 
by @ perfunctory decision, by one who is imposed upon to 
do so, with no knowledge of the gravity or complexity of 
the problem at hand. 

The A.E.C. Regulatory Staff recognized the time as in- 
sufficient and offered no opposition to the extension request. 

It is therefore requested that the matter be referred to 
Hearing Examiner Jensch, who is the only one qualified to 
do so, for appropriate action. 


Respectfully submitted 


Ericson, Politis, Gleason & Cavaliere 
By Algert F. Politis 
Attorneys for Intervenors 


The City of New Britain 
By Paul J. McQuillan 
Corporation Counsel 
Dated: April 21, 1961. 


Seema 


2108 Decision 


1. After unduly protracted proceedings and for a second 
time, this case is before us for review upon exceptions 
filed by Intervenors to the Supplemental Intermediate De- 
cision issued herein following our Decision and order of 
remand issued on March 23, 1961. Our order related to the 
single subject raised by the exceptions of Applicant and 
the Staff to the Intermediate Decision of December 30, 
1960—i.e., the identification of the applicable Commission 
regulations and the sufficiency and adequacy of proof sub- 
mitted by the Applicant, Walker Trucking Company, re- 
specting the proposed site in New Britain for the storage 
and packaging of low-level radioactive wastes. 
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2. Our Decision found (1) that the criteria of 10 C.F.B. 
Section 20.302 do not apply to the specific storage ard 
packaging activity proposed, which do not involve any 
credible possibility of contamination of the ground, air, 
or water, and (2) that the record affirmatively supported 
the grant of the license amendment. Therefore, we re- 
manded the proceeding to the Hearing Examiner for fur- 
ther disposition, not inconsistent with the Decision. On 
March 24, 1961, the Hearing Examiner issued a ‘‘Supple- 
mental Intermediate Decision Granting Requested Amend- 

ments to License No. 6-3627-1.’? The Hearing Ex- 
2109 aminer reaffirmed the statement of facts set forth in 

the Intermediate Decision of December 30, 1960, and 
‘ypon an independent consideration of and determination 
from the entire record in this proceeding, guided by the 
determination of the regulations applicable to this proceed- 
ing...’ found (1) that the personnel of Applicant were 
qualified and competent to conduct the operations, and (2) 
that the New Britain site is adequate to protect health and 


to minimize danger to life and property. These were the 
only two issues for hearing. 


3. The exceptions are directed to the adequacy of the 
Supplemental Intermediate Decision (Exceptions Nos. 1, 
2, 3, 7 and 8) and to our Decision of March 23, 1961 (Ex- 
ceptions Nos. 4, 5 and 6). We note preliminarily that, pur- 
suant to 10 C.F-R. §2.752, ‘‘any objection to a ruling, find- 
ing, or conclusion which is not made part of the exceptions 
shall be deemed to have been waived, and the Commission 
need not consider such objections.”’ 


4, Exception No. 1 urges that the Supplemental Inter- 
mediate Decision does not include all the findings and 
conclusions, with the reasons or basis therefor, upon all 
material issues of fact, law or discretion presented on the 
record as required by 10 C.F.B. §2.751(c)(1). We dis- 
agree. The findings and conclusions of the Supplemental 
Intermediate Decision, together with the matters incor- 
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porated therein by reference and the rulings therein upon 
Intervenors’ proposed findings and conclusions, correctly 
dispose of all material issues. Further, detailed findings 
upon every subsidiary point raised in the proceeding are 

not required. Capital Transit Co. v. United States, 
2110 97 F. Supp. 614 (D.D.C. 1951) ; Coyle Lines v. United 

States, 115 F. Supp. 272 (D. La. 1953); Anderson 
Motor Service, Inc. v. United States, 7 Ad. L. 2d 188 (LC.C. 
1957), 151 F. Supp. 577 (D. Mo. 1957). Exception No. 1 
accordingly is denied. 


5. Exception No. 2 urges that the Supplemental Inter- 
mediate Decision does not contain the ruling upon each 
proposed finding or conclusion filed by a party as required 
by 10 C.F.B. § 2.751(c) (2). Section 8(b) of the Adminis- 
trative Procedure Act (5 U.S.C. 1007(b)), upon which 10 
C.FR. § 2.751(c)(2) is premised, does not require that a 
separate finding be made on each proposed finding. NLRB 
v. Sharples Chemicals Inc., 209 F. 2d 645 (6th Cir. 1954) 
and Attorney General’s Manual on the Administrative Pro- 
cedure Act 86 (1947). Exception No. 2 accordingly is 
denied. 


6. Exception No. 3 urges that the Supplemental Inter- 
mediate Decision does not contain all the facts officially 
noticed pursuant to 10 C.F.R. § 2.750 and relied upon the 
decision as set forth in 10 C.F.B. § 2.751(c) (3). The Sup- 
plemental Intermediate Decision is not based upon any 
official notice of facts not appearing in the record but, 
rather, is based solely upon record evidence. Exception 
No. 3 accordingly is denied. 


7. Exceptions Nos. 4, 5 and 6 are directed to our De- 
cision of March 23, 1961. Neither the Commission’s Rules 
of Practice (10 C.F.R. Part 2) nor the Administrative Pro- 
cedure Act (5 U.S.C. 1001 et seg.) provide for the filing of 
exceptions to a Commission decision, and Exceptions Nos. 
4, 5 and 6 accordingly are denied. Further, even 
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if such exceptions are considered as in the nature 
2111 of a petition for reconsideration pursuant to 10 
C.F.B. § 2.756, they are found to be without merit: 


a. Exception No. 4 charges that the Decision did not con- 
sider any of the material issues involved except the appli- 
cability of 10 C.F.B. § 20.302 and disregarded, as an ex- 
ample, the problem of the integrity of the containers for 
sea disposal. The issue of the integrity of the containers 
is not germane to this proceeding for approval of a storage 
and packaging site, and Intervenors’ attempt to introduce 
such issue into this proceeding was specifically and cor- 
rectly rejected by the Examiner (TR—432). Further, in 
reaching our Decision, we considered all of Intervenors’ 
arguments made at the hearings and in their pleadings, 
even though such arguments were not preserved by excep- 
tion and were thus waived, see 10 C.F.R. § 2.752(a). 


b. Exception No. 5 charges that (1) the Commission 
‘“‘ordered the Hearing Examiner to reverse his findings 
... solely because of alleged error in applying 10 C.F.R. 
Sec. 20.302”? and that (2) the Examiner did not resolve 
“¢ynmerous other material issues of fact and law,’’ and he 
should. be directed to do so. Our Decision did not order 
the Examiner to reverse all of his findings. The Examiner 
issued his Supplemental Intermediate Decision (p. 2) 
‘<ypon an independent consideration of and determination 
from the entire record in this proceeding, guided by the 
determination of the regulations applicable to this pro- 

ceeding.’? Further, such Supplemental Intermediate 
2112 Decision, together with the matters incorporated 

therein by reference, resolve the material issues of 
the proceeding. Our ruling upon Exception No. 1 is in- 
corporated herein by reference. 


c. While Intervenors have failed to preserve by excep- 
tion their earlier objection to the adequacy of time for 
preparation for cross-examination (apparently one of the 
“cnymerous other material issues’’ to which Intervenors 
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allude in Exception No. 5), the record discloses that the 
counsel who represented both Intervenors (TR-815 and 
854) opposed an adjournment) stated that the Examiner 
had been “‘very fair’? with regard to the matter of ad- 
journments (TR 892-893), and stated for the record that 
the Examiner was not ‘‘hurrying’’ him in the presentation 
of the case (TR-954). In connection with Intervenors’ op- 
portunity for cross-examination, the record reveals that, in 
the concluding hearing session, to which Intervenors direct 
their charge of inadequate opportunity for cross-examina- 
tion, the majority of the 220 pages of transcript were occu- 
pied with cross-examination of Staff witnesses by Inter- 
venors. 


a. Exception No. 6 states that Intervenors are ‘entitled 
to have all the issues of fact and law resolved’’ and ‘should 
not be penalized for the alleged error of the Hearing Ex- 
aminer.’? Intervenors have not been ‘‘penalized.’’ The 
Supplemental Intermediate Decision resolves all material 


issues. Our ruling upon Exception No. 1 is incorporated 
herein by reference. 


2113 +8. Exception No. 7 urges that Paragraphs 1-6 of 

the Supplemental Intermediate Decision are not 
findings and conclusions, with reasons or basis therefor, as 
required by 10 C.F.R. § 2.751 (c)(1). The Supplemental In- 
termediate Decision does not stand as an isolated docu- 
ment but incorporates by reference all findings of fact and 
conclusions of law of the Examiner’s Intermediate Deci- 
sion dated December 30, 1960, except as they are modified 
by the Commission’s Decision or are inconsistent with the 
findings and conclusions of the Supplemental Intermediate 
Decision. Further, the findings and conclusions are clearly 
disclosed so as to advise the parties of their record basis. 
Exception No. 7 accordingly is denied. 


9. Exception No. 8 challenges the form of the rulings of 
the Supplemental Intermediate Decision upon Intervenors’ 
proposed findings and conclusions. Each proposal has been 
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ruled upon, and the reason therefor stated with sufficient 
particularity to meet the requirements of Section 8(b) of 
the Administrative Procedure Act (5 U.S.C. 1007(b)), 
NLRB v. Sharples Chemicals, Inc., sapra. Exception No. 
8 accordingly is denied. 

10. Based upon the findings and conclusions in the Sup- 
plemental Intermediate Decision and our rulings above, we 
find that the record herein (1) warrants the issuance of the 
requested modification of the license for additional storage 
and packaging operation at New Britain, Connecticut, for 
the proposed low-level radioactive waste disposal activity, 

and (2) establishes that Intervenors were afforded 
2114 every opportunity to present their case and, by cross- 

examination and the presentation of expert testi- 
mony, to counter the evidence presented by the Applicant 
and Staff. 


11. One matter remains to be considered. By Memo- 
randum Opinion and Order dated April 18, 1961, the Hear- 
ing Examiner denied, for failure to show good cause, 
Intervenors’ request for an extension of time in which to 
file exceptions to the Supplemental Intermediate Decision 
and declared April 18, 1961, to be the last day for filing 
exceptions. Although Intervenors did in fact submit their 
exceptions within the prescribed period, on April 21, 1961, 
Intervenors submitted ‘‘Exceptions to Memorandum 
Opinion and Order of April 18, 1961 by J. D. Bond, Hear- 
ing Examiner.’’ Intervenors’ exceptions to the Memo- 
randum Opinion.and Order are rejected. No provision for 
such filing is found in either our Rules of Practice (10 
C.F.R. Part 2) or in the Administrative Procedure Act. 
Intervenors had 26 days in which to file exceptions and 
failed to show good cause why more time was needed. 


WuereroreE Ir Is Oxpezzen, this 12th day of June, 1961 
that: 


(1) The exceptions of Intervenors to the Supplemental 
Intermediate Decision herein are denied, and the excep- 
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tions to the Hearing Examiner’s Memorandum Opinion 
and Order of April 18, 1961, are rejected; and 


(2) The applications of Walker Trucking Company, New 
Britain, Connecticut, for amendment to its Byproduct Ma- 
terial License No. 6-3627-1, to authorize specified 
2115 storage and packaging operations at New Britain, 
Connecticut, is granted, and the Acting Director, 
Division of Licensing and Regulation, is authorized and 
directed to amend conditions 3 and 8 of said License, to read 
as follows: 


«<3. Byproduct and source material shall be received, 
packaged and disposed of by or under the direct super- 
vision of Charles C. Thomas, Jr.”’ 


“8 ‘The licensee shall package and store byproduct 
and source material for sea disposal at the facility 
located on Brownstone Avenue, Portland, Connecticut, 
and the facility located at 1283-1285 Hast Street, New 
Britain, Connecticut, these facilities being described in 
the application and amendments thereto.”’ 


United States Atomic Energy Commission 
Woodford B. McCool, Secretary 


signed 
Commissioner John S. Graham 


signed 
Commissioner Robert E. Wilson 

signed 
Commissioner Loren K. Olson 
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ings and findings in the light of this changed circumstance. 

(2) Whether the Atomic Energy Commission, in making 
the decision here under review, exceeded its lawful 
authority in the following respects: 

; (2) Whether issuance of the license to Walker Track- 
ing Company exceeded the statutory jurisdiction and 
authority granted to the United States Atomic Energy 


Commission by the Atomic Energy Act of 1954 or 
any other Act of Congress; 

(b) Whether the Atomic Energy Act of 1954, the 
Administrative Procedure Act, or any other Act of 
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Intermediate Decision of the Hearing Officer. 
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and 4(c) set forth herein are presented by the record and 
the decision of the Atomic Energy Commission here under 
review. 


‘Questions Presented 
Jurisdictional Statement 
‘Opinions Below 
' Statement of the Case ————————____________--_— 
Statutes and Regulations Involved 
Statement of Points Eee ere eer ens 
' Summary of Arguments ————______-----__- 
Argument ct 
I. The Atomic Energy Commission, in Making the Decision. 
Here Under Review, Exceeded its Lawful Authority 
A. The Atomic Energy Commission Act of 1954 does not 


grant the Commission the power to license the collec- 


tion of such exposed waste material as here involved 


B. The Atomic Energy Commission was not impliedly 
given the authority herein claimed to license waste 
disposal activity ——————______—_—— 

C. The laws of the State of Connecticut and the City of 
New Britain were ignored by the Atomic Energy Com- 
mission in granting the license in question 

II. By Allowing Walker Trucking Company to Conduct the 

Activity in Question Within a Heavily Populated Area 

of the City, the Commission has Acted Arbitrarily and 

Contrary to the Purposes of the Act ————_______— 

III. The Atomic Energy Commission Committed Prejudicial 

Errors in the Conduct of the Proceedings ee 


A. The Commission erred in reversing the Hearing Ex- 
aminer as to the application of 10 C.F.R. 20.302 to the 
proposed licensed activity 


B. The Commission’s reversal of the Hearing Examiner’s 
initial procedural ruling, coupled with the almost 
simultaneous grant of a license by the Examiner, 
denied the City due process of law = 


C. The exclusion of the Petitioner’s expert witness was 
error 


D. The refusal of the Commission to grant the City an 
extension of time to file exceptions to the Supplemental 
Intermediate Decision was error 


Page 


IV. The Resumption of Soviet Atmospheric Nuclear Testing 
Since the Issuance of the Commission’s Decision under 
Review Requires a Remand to the Commission for Ad- 
ditional Findings in Light of the Changed Circumstances 


Conclusion 


Appendix A 
Pleadings on Motion for Remand 
Motion for Remand .._.....----—--—----———-----———-—-----—— 
Response —.....---— 
Reply Memorandum 
Appendix B 
Intermediate Decision —.....---———-—-----—_—_——-—-----— 44-68 
Appendix C 
Opinion and Order of Atomic Energy Commission ......__ 69-70 
Appendix D 
Supplementary Intermediate Decision ———-—------—— 10-74 
Appendix E 
Memorandum on Requested Extension of Time ——___— 15-77 
Appendix F 


Opinion and Order of Atomic Energy Commission — 78-83 


TABLE OF AUTHORITIES 
Cases: 


California Reduction Co. v. Sanitary Reduction Works, 
199 U.S. 306 (1905) ——---———---———-- 


Colorado-Wyoming Gas Co. v. F ‘P.C., 324 US. 626 (1945) 
FIC. v. Raladam Co., 283 U.S. 643 (1931) 

Gardner v. Ewing, 88 F. Supp. 315 (S.D. Ohio 1950) —— 
Gordon v. Pevetty, 138 Conn. 287, 83 A. 2d 494 (1951) —— 


Harris County, Texas v. United States, 292 F. 2d 370 (5th 
Ge. 1961) —$—$—<—<————— 


Knapp V. Schweitzer, 357 U.S. 371 (1958) .-——-—-—-—-—— 
*Morgan v. United States, 298 U.S. 468 (1936) 
*N.L.R.B. Vv. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) 


Northern Pacific Railway Co. v. Bunte Bros., Inc., 321 U.S. 
349 (1941) —..—------———-—— ae poco 


* Patrick v. Treadwell, 222 N.C.1., 21 S.E. 2d 818 (1942) —..- 


Pauling v. McElroy, 107 US. App. D.C., 372, 278 F. 24 252 
(1958), certiorari denied 364 U.S. 835 (1958) 


Peters v. Hobby, 349 U.S. 331 (1955) 


Power Reactor Co., v. Electricians, 108 U.S. App. D.C. 97, 
280 F. 2d 645 (1960), reversed 367 U.S. 396 (1961) -— 


*Service V. Dulles, 354 U.S. 363 (1957) -—————---—----— at 
Social Security Board v. Nierotko, 327 U.S. 358 (1946) ..——- 
*United States v. Five Gambling Devices, 346 U.S. 441 (1953) 
United States v. Pierce Auto Lines, 327 US. 515 (1946) -— 
Woods Vv. Miller, 333 U.S. 138 (1948). ——_—_—-—-— 
*Wozak v. Konieske, 237 Minn. 213, 54 N.W. 2d 649 (1952) 


Constitution and Statutes: 
United States Constitution 
Article I, Section 8, Clause 3 =n 
Article I, Section 8, Clauses 11-14 


*Authorities chiefly relied upon are marked by asterisks. 


United States Statutes 

5 US.C. 1082 —......-_—____-_—————————$—$$_—__—_— 
5 U.S.C. 1037 (c) ....------------------—-~ 

15 U.S.C. 77r .. 

16 U.S.C. 802 (f) -. see 

Atomic Energy Act of 1954, as amended 

42 U.S.C. 2014 (e) 

42 USC. 2111. 

42 USC. 2233 $$$ 

* ®Connecticut General Statutes, Section 19-13 -....._.--- __ 3,10,17 
*Sanitary Code of the State of Connecticut, Chapter 3, Section 
181-1-287 (M)(D) -— Penta tes ete ... 3, 10,17 
Regulations: 
Atomic Energy Commission Regulations (10 C-F.R.) 

Section 20 (10 C.F.R.) —-..---——---------—--———---- 

Section 30 (10 C.F.R.) —.....----—-------- 

Section 40 (10 C.F-R.) ....---- 

10 C.F.R. 2.752 -...-...- 

10 CFR. 20.2 _.........--- a 

10 C-F.R. 20.301 -........------------------— 
*10 C.F.R. 20.302 _..... 

10 C.F.R. 30.31 (b) (2) -...--——- 


Miscellaneous: 


Rule 38(k), Rules of United States Court of Appeals for a 
District of Columbia Circuit 23 F.R. 6723 


The Commonweal, Vol. LXXV, No. 21, pg. 529 Conny 


“Authorities chiefly relied upon are marked by asterisks. 


IN THE 


Rnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,530 


Crry or New Barrars, Connecticut, Petitioner 
v 


Usrren States Atomic Enercy Commission 
axp Unrrep States or America, Respondents 


ON PETITION FOR REVIEW OF AN ORDER OF 
THE UNITED STATES ATOMIC ENERGY COMMISSION 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

On June 12, 1961, the United States Atomic Energy Com- 
mission granted the Walker Trucking Co. a license to store 
and package by-product and source material at a facility 
located within the city limits of New Britain, Connecticut. 
In the Matter of the Walker Trucking Co., Docket No. 27-5. 
The City of New Britain filed a timely Petition for Review 
invoking the jurisdiction of this Court pursuant to the Act 
of August 30, 1954, 68 Stat. 961, 5 U.S.C. 1032. 


OPINIONS BELOW 


None of the opinions have been officially reported. They 
are compiled and annexed hereto as Appendices B-F. 


STATEMENT OF THE CASE 
On March 5, 1958, the Walker Trucking Company of 
New Britain, Connecticut, filed an application with the 
United States Atomic Energy Commission for permission 
to receive, possess and package radioactive source and 
by-product material at a facility located in Portland, Con- 


{1] 
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necticut, prior to ultimate disposal at sea some 150 miles 
off the Delaware coast. (R. 1063) Following the publica- 
tion of an appropriate notice in the Federal Register, 23 
FR. 6723, and the intervention of the Town of Portland 
and Walter A. Lynch, Jr.,! individually, a public hearing 
was held in Hartford, Connecticut on November 19, 1958. 
(R. 2) An Intermediate Decision recommended the 
issuance of a license. (R. 1811) No proper exceptions 
were filed? and on March 18, 1959, the Atomic Energy 
Commission issued by-product and source material License 
No. 6-3627-1 for the Portland, Connecticut, installation to 
the Walker Trucking Co. (R. 1819) In the Matter of the 
Walker Trucking Co., Docket No. 27-5. The license (set 
forth in full at R. 1820-25) contained the following 
provisions: 


“1_ The licensee shall not receive possession of more 
than 700 pounds of source material during the term of 
the license [to March 31, 1961]. 


“2. The licensee shall not possess more than 50 curies 
of by-product material at any one time. 


“3, By-product and source material shall be received, 
, and disposed of by or under the direct super- 
vision of Paul P. F. Bujalski* 
es e . ° e 
“8. The licensee shall store and by-product 
material for sea disposal at a facility located on 
Brownstone Avenue, Portland, Connecticut, . . .” 
(R. 1381, 1824) 


Less than three weeks after the issuance of the license 


for the Portland installation, and apparently prompted by 
an adverse decision of the Portland Town Zoning Board, 


1 The Hearing Examiner denied a motion to intervene made by Elliott Earl 
and the Institute of Nuclear Serology of Manchester, Connecticut. (R. 1789) 
2Mr. Earl tendered “Exceptions”, but the Atomic Energy Commission ruled, 
rightly the Petitioner submits, that the order of the Hearing Examiner denying 
intervention was correct and precluded the filing of exceptions. (R. 1831) 
3The Commission’s requirement of personal supervision appears to be 
authorized by 42 U.S.C. 2233 and 10 CFR. 3031(b) (2). 
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the details of which are not a part of this record, the 
Walker Trucking Co. sought an amendment temporarily 
changing the location of the disposal facility from Portland, 
Connecticut, to New Britain. (R. 1368) After preliminary 
examination by the Staff of the Atomic Energy Commis- 
sion, a public hearing was scheduled for June 3, 1959, and 
mailed notices thereof sent to the Governor of Connecticut, 
the Mayor of New Britain, and certain other officials of 
the state and city. (R. 1354) 


Upon application, the Mayor of the City of New Britain 
was permitted to intervene in opposition to the license 
amendment on behalf of himself and the city (R. 1349)* 
and certain other individual intervenors were permitted to 
participate. The hearing was begu on that date and then 
adjourned, principally in an effort to afford the intervenors 
time to secure competent scientific testimony. After several 
additional adjournments, the hearings were resumed on 
June 14, 1960, and continued to a conclusion late in the 
evening of June 15, 1960. (R. 1037) The City’s objection 
to the license was premised, in a very general way, upon 
the potential danger to the community in the introduction 
of this activity, a local ordinance prohibiting such activities: 

“The storage, temporary or otherwise, i 
or disposal of any fissionable or radioactive material 
or by-product within the limits of the City of New 
Britain is hereby prohibited, provided nothing herein 
shall be deemed to prohibit the operation of any busi- 
ness or manufacturing activity which may result in 
the creation of such material or by-product.” (R. 737) 

and the Sanitary Code of the State of Connecticut, Chapter 
3, Section 181-1-287 (M) (D), enacted pursuant to Conn. 
Gen. Stat., Section 19-13, which provides: 

“No person, city, town, borough, institution, firm or 

corporation shall hereafter construct facilities for dis- 


4 During the course of the protracted proceedings leading to the grant of the 
i amendment, a change in city administration took place. The new 
administration continued vigorous opposition to the umendment. 


4 


posal of any radioactive material until plans and other 
data on means of disposal, together with the nature 
and amount of radioactive waste, have been submitted 
to and approved by the State Department of Health.” 


Following the close of the hearings on June 15, 1960, 
briefs and proposed findings and conclusions were filed 
with the Examiner by the applicant (R. 1865), the inter- 
venor City (R. 1879) and the Atomic Energy Commission 
staff. (R. 1903) Finally on December 31, 1960, the Hearing 
Examiner filed his Intermediate Decision which reviewed 
the entire history of the proceedings. Procedurally, he 
found that the hearing was convened to consider the 
issuance of an amendment to License No. 6-3627-1 already 
held by the Walker Trucking Co. (R. 1971), that the issue 
to be considered was the adequacy of the proposed site to 
protect health and to minimize danger to life and property 
(R. 1972), that various interested parties were allowed to 
intervene (R. 1972) or to participate (R. 1972) ; with re- 
spect to the proposed site, he found it to be a commercially 
zoned 7.87 acres plot on which was located a building part 
of which was to be used for the storage plant (R. 1979), 
that the plant is approximately 400 feet from the nearest 
residence and 600 feet from others (R. 1980). 


The Examiner ruled, however, that the applicant had 
failed to supply the information required by 10 C.F-R. 
20.302 : 


“The standards for a by-product waste disposal 
license are those contained in Section 20.302 of the 
regulations which enumerate specific requirements, 
which, for convenience and separate consideration, will 
be numbered as follows: 


“1, A description of the licensed material and any 
other radioactive material involved, including the 
quantities and kinds of such material and the levels 
of radioactivity involved, and the proposed manner 
and conditions of disposal. The application should 
also include an analysis and evaluation of pertinent 
information as to, 
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. The nature of the environment, including, 
. Topographical, 
. Geological, 

“5. Meteorological, and 

“6. Hydrological characteristics, 


“7, Usage of ground and surface waters in the 
general area, 

“8, The nature and location of other potentially 
affected facilities, and, 

“9, Procedures to be observed to minimize the 
risk of unexpected or hazardous exposures. (R. 1992) 


“The record in this proceeding does not reveal the 
submittal by Walker of the following items: 


“Analysis and evaluation of pertinent information 
as to the nature of the environment, including, 


“1. Topographical data, 

“2. Geological data, 

“3. Meteorological data, 

“4, Hydrological characteristics, 


“5. Usage of ground and surface waters in the 
general area. 


“With the importance ascribed in these regulations 
of the Commission and the dependence upon their full 
compliance, it must be concluded that neither sufficient 
mor substantial evidence is in this record to warrant 
the issuance of the license amendment sought by 
Walker. The staff did not supply these data, and in 
any event, the burden was on Walker to do so.” (R. 
1995-6) (Italics supplied; footnotes omitted.) 


The Examiner then concluded that: 

“2. Walker has not submitted information or data 
in conformity or in compliance with the Regulations 
of the Atomic Energy Commission to warrant the 
issuance of the license amendment sought by Walker. 


“3. This proceeding should be dismissed upon the 
ground of an insufficiency of evidence to warrant 
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the issuance of the requested amendment to the 
license.” (R. 1997) 
So ruling, the Examiner recommended dismissal of the 
license application. (R. 1998) 


Exceptions to the Intermediate Decision were filed both 
by the Atomic Energy Commission staff (R. 2008) and the 
applicant. (R. 2001) Briefs in support thereof and in op- 
position thereto were filed. The Atomic Energy Commis- 
sion staff and the applicant both contended that the prv- 
visions of 10 C.F-R. 20.302 did not apply to storage and 
packaging sites but only to the ultimate disposal site (R. 
2005, 2013) ; Walker sought leave to adduce additional evi- 
dence on remand (R. 2006), but the staff took the position 
that “there is sufficient information pertinent to the pro- 
posed site and its environs to approve the present applica- 
tion.” (R. 2021) And this is just what the Commission did. 
On March 23, 1961, the Commission vacated the Inter- 
mediate Decision: 

“Upon a detailed and independent review of the 
record and of applicable regulations and law, we find 
that the criteria of Section 20.302 do not apply to the 
specific storage and packaging activity proposed in 
this proceeding, which does not involve any credible 
possibility of contamination of the ground, air, or 
water as a result of such activity. The specific licensed 
activity proposed by the Applicant is goverened by 
radiation standards and performance criteria (rather 
than requirement with respect to topographical and 
similar characteristics of the site) contained in Parts 
20, 30 and 40 of the Commission’s regulations, particu- 
larly Sections 30.23 and 40.22(d). Further, we find 
that the record affirmatively supports the grant of the 
license amendment.” (R. 2036-7) 

The proceeding was thereupon remanded to the Hearing 
Examiner “for further disposition, not inconsistent with 
this decision.” (R. 2037) 


The very next day, and without affording any party the 
right, or the opportunity, to present additional evidence or 
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to make such additional representations as might be called 
for in view of the Commission’s decision, the Hearing 

| Bxaminer issued a Supplemental Intermediate Decision. 
(R. 2038) This decision incorporated the statement of facts 
set forth in the previous Intermediate Decision (R. 2038) 
and reaffirmed “all other .. . findings of fact and con- 
clusions, not inconsistent” with the grant of a license 
(R. 2038), made additional findings, accepted the proposed 
conclusion submitted by the applicant and the Atomic 
Energy Commission staff which he had previously re- 
jected® and recommended issuance of the license amend- 
ment. (R. 2041) 


This Supplemental Intermediate Decision was rendered 
on March 24, 1961, and provided for the filing of exceptions 
by April 13, 1961. The City requested an additional 30 
days win which to file these exceptions stating that the 
City was “interested in engaging special counsel” and that 
this required action by the Common Council. (R. 2044) 
The AEC staff interposed no objections, but the applicant 
did. The request for an extension was denied. 


Exceptions and objections were again filed (R. 2046) and 
briefs in support and in opposition thereto submitted. The 
City specifically objected to an administrative procedure 
by which the Examiner could issue an Intermediate De- 
cision based solely on the procedural applicability of 10 
C.F-R. 20.302 with the result that no other issues required 
discussion,® be reversed solely on that point and then pro- 
ceed to recommend issuance of the license without dis- 
cussing the other issues raised by over 1,000 pages of 
testimony and lengthy briefs. (R. 1040) The Commission, 
on June 12, 1961, upheld the Examiner and approved the 


5In the Intermediate Decision, the Examiner specifically rejected the four 
conclusions submitted by the applicant (R. 1996) and the AEC staff (R. 1997) 
and granted those of the City (R. 1996); in the Supplemental Intermediate 
Decision, he precisely and completely reversed himself. (R. 2040) 

6 Specifically, the applicability of the local ordinance. 
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issuance of the license amendment. (R. 2108) It is this 
order which is here for review as a result of a Petition 
for Review filed herein on August 14, 1961. 


Pursuant to a procedure instituted under Rule 38(k) of 
the Rules of this Court, the parties to this appeal’ filed 
a Joint Statement of Issues on October 13, 1961. One of 
these issues was: 


“Whether the resumption of the testing of nuclear 
bombs in the atmosphere by the Soviet Union since 
June 12, 1961, the date of the decision of the Atomic 
Energy Decision here under review, has so altered the 
level of radioactivity in the atmosphere that this Court 
should remand the cause to the Commission for ad- 
ditional hearings and findings in the light of this 
changed circumstance.” 

Rather than delay consideration of this point, the City filed 
a Motion to Remand, pursuant to 5 U.S.C. 1037(c), on 
November 20, 1961. After extensive pleadings, this Court, 
on January 19, 1962, ordered the motion “held in @beyance 
pending the hearing of this petition for review on the 
merits.” 


STATUTES AND REGULATIONS INVOLVED 


Section 11(e) of the Atomic Energy Act of 1954, 42 
U.S.C. 2014(e), provides: 


“e. The term ‘byproduct material’ means any radio- 
active material (except special nuclear material) 
yielded in or made radioactive by exposure to the 
radiation incident to the process of producing or utiliz- 
ing special nuclear material.” 


Section 81 of the Atomic Energy Act of 1954, 42 U.S.C. 
2111, provides: 

“No person may transfer or receive in interstate 

commerce, manufacture, produce, transfer, acquire, 


own, possess, import, or export any byproduct ma- 
terial, except to the extent authorized by this section 


7 The successful applicant, Walker, has not sought to intervene. 
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or by section 82. The Commission is authorized to 
issue general or specific licenses to applicants seeking 
to use byproduct material for research or development 
purposes, for medical therapy, industrial uses, agri- 
cultural uses, or such other useful applications as may 
be developed. The Commission may distribute, sell, 
loan, or lease such byproduct material as it owns to 
licensees with or without charge: Provided, however, 
That for byproduct material to be distributed by the 
Commission for a charge, the Commission shall estab- 
lish prices on such equitable basis as, in the opinion 
of the Commission, (a) will provide reasonable com- 
pensation to the Government for such material, (b) 
will not discourage the use of such material or the 
development of sources of supply of such material 
independent of the Commission, and (c) will encourage 
research and development. In distributing such ma- 
terial, the Commission shall give preference to ap- 
plicants proposing to use such material either in the 
conduct of research and development or in medical 
therapy. Licensees of the Commission may distribute 
byproduct material only to applicants therefor who 
are licensed by the Commission to receive such by- 
product material. The Commission shall not permit 
the distribution of any byproduct material to any 
licensee, and shall recall or order the recall of any 
distributed material from any licensee, who is not 
equipped to observe or who fails to observe such 
safety standards to protect health as may be estab- 
lished by the Commission or who uses such material 
in violation of law or regulation of the Commission 
or in a manner other than as disclosed in the applica- 
tion therefor or approved by the Commission. The 
Commission is authorized to establish classes of by- 
product material and to exempt certain classes or 
uantities of material or kinds of uses or users from 
ine requirements for a license set forth in this section 


when it makes a finding that the exemption of such 
kinds of uses or users will not constitute an unreason- 
able risk to the common defense and security and to the 
health and safety of the public.” 


The Code of Federal Regulations, Title 10, Section 20.302, 
provides: 


“SEC. 20.302 Method for obtaining approval of pro- 
posed disposal procedures. Any licensee or applicant 
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for a license may apply to the Commission for ap- 
proval of proposed procedures to dispose of licensed 
material in a manner not otherwise authorized in the 
regulations in this chapter. Each application should 
include a description of the licensed material and any 
other radioactive material involved, including the quan- 
tities and kinds of such material and the levels of 
radioactivity involved, and the proposed manner and 
conditions of disposal. The application should also 
include an analysis and evaluation of pertinent infor- 
mation as to the nature of the environment, including 
topographical, geological, meteorological, and hydro- 
logical characteristics; usage of ground and surface 
waters in the general area; the nature and location of 
other potentially affected facilities; and procedures to 
be observed to minimize the risk of unexpected or 
hazardous exposures.” 


The Sanitary Code of the State of Connecticut, Chapter 
3, Section 181-1-287 (M)(D), enacted pursuant to Conn. 
Gen. Stat., Section 19-13, provides: 

“No person, city, town, borough, institution, firm or 
corporation shall hereafter construct facilities for dis- 
posal of any radioactive material until plans and other 
data or means of disposal, together with the nature 
and amount of radioactive waste, have been submitted 
to and approved by the State Department of Health.” 

An Ordinance of the City of New Britain provides: 


“The storage, temporary or otherwise, pac ing 
or disposal of a fissionable or radioactive material or 
by-product within the limits of the City of New Britain 
is hereby prohibited, provided nothing herein shall 
be deemed to prohibit the operation of any business or 
manufacturing activity which may result in the crea- 
tion of such material or by-product.” (R. 737) 


STATEMENT OF POINTS 
1. The Atomic Energy Commission, in licensing the 
activity here complained of, exceeded lawful authority in 
that the Commission has neither express nor implied 
authority to license the collection of garbage. Assuming 
such authority to exist, it may not be exercised in the face 
of a local law prohibiting the activity in question. 
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2. The Commission acted arbitrarily in licensing such 
an activity within a heavily populated area. 


3. The Commission committed errors during the pend- 
ency of the hearing (a) in reversing the Hearing Examiner 
as to the applicability of 10 C.F-R. 20.302; (b) in approving 
a reversal for further proceedings coupled with an almost 
simultaneous decision so that neither further evidence nor 
argument was permitted; (c) in excluding the Petitioner’s 
expert witness and (d) in failing to accord Petitioner an 
extension of time within which to file exceptions. 


4. The Commission erred in failing to take into account 
the atmospheric change resulting from Soviet nuclear test- 
ing since the Commission’s decision. 


SUMMARY OF ARGUMENT 


Over the objections of two City Administrations and a 
large group of individual citizens, the United States Atomic 


Energy Commission has licensed the Walker Trucking Co. 
to operate a radioactive waste disposal unit within the 
confines of the City of New Britain, Connecticut. 


The Atomic Energy Commission does not have the 
authority to grant this type of license. The licensing powers 
of the Commission, set forth in Section 81 of the Act, 42 
U.S.C. 2111, when properly read, contain no such grant 
of authority. Thus the Commission, in attempting to license 
the activities here involved, has exceeded the statutory 
limits imposed by Congress and its action is invalid. Peters 
v. Hobby, 349 U.S. 331 (1955). This is an even more com- 
pelling consideration in the light of what is really involved 
—waste disposal, a subject which has traditionally been 
considered a purely local problem. The Commission’s re- 
fusal even to consider the effect of a local ordinance and 
a state statute, which treat with the disposal of low 
grade radioactive waste, does violence to the concept of 
dual sovereignty. 
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The sole matter for consideration by the Commission 
was whether the proposed licensed activity would be so 
conducted as to protect health and to minimize danger to 
life and property. Yet, the Commission approved the 
license for an area which was heavily populated, which had 
experienced flooding conditions, which was less than 800 
feet from a restaurant and to which the only access by 
road was across an unguarded grade crossing. This con- 
stituted an arbitrary abuse of discretion and error. 


Prescinding from the power of the Commission to grant 
the license for the location in question, the administrative 
proceeding was replete with error and, standing alone, 
requires reversal. ‘The Hearing Examiner thought ap- 
plicable the provisions of 10 C.F.R. 20.302. Based thereon, 
he dismissed the application as not having properly been 
presented. The Commission, however, took a contrary view 
and, being without findings, virtually instructed the 
Examiner to make such findings as would support the grant 
of a license. Thus, many matters raised before the Ex- 
aminer, and not considered by him because of his view of 
10 C.F.R. 20.302, were decided by the Commission without 
benefit of recommendations or report. The speed with 
which this was accomplished, within 24 hours at one stage, 
denied the City due process of law. 


The Commission found the proposed activity not to 
pose “any credible possibility of contamination” danger 
in the surrounding area. Petitioner submits that the basic 
reason for such a finding was the exclusion, by the Hearing. 
Examiner, of the expert witness called by the City who was 
prepared to offer such testimony. This exclusion was im- 
proper. VII Wigmore (3d Ed.), Section 1923. 

Radiation danger, in general, is composed of two factors 
—the background factor which is always present, in vary- 
ing levels, and that induced by any licensed activity. Since 
the issuance of the license here under review, the Soviet 
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Union embarked upon a series of atmospheric nuclear tests 
which significantly changed the background factor. It now 
appears that this country is about to resume atmospheric 
testing. Of course, no one can effectively control Soviet 
testing. The Petitioner, in like manner, has no intention of 
attempting to effect any decision made by more competent 
authorities that this country resume testing. One factor 
alone can be controlled—Walker Trucking Co.—and it is 
a re-evaluation of this activity to which the City is now 
entitled. 
ARGUMENT 

L THE ATOMIC ENERGY COMMISSION, IN MAKING THE 


DECISION HERE UNDER REVIEW. EXCEEDED ITS LAWFUL 
AUTHORITY. 


(A) The Atomic Energy Act of 1954 does not grant the Commission 
the power to license the collection of such exposed waste mate- 
tial as here involved. 

In its “Decision” of June 12, 1961, and throughout. the 
several administrative hearings in this matter, the Atomic 
Energy Commission has sometimes directly (R. 206), but 
always impliedly claimed the power to license the 
Walker Trucking Company to collect and store in the City 
of New Britain, Connecticut, and subsequently to dispose 
of at sea, waste material which has been exposed to some 
type of radiation. This authority is claimed under Section 
81 of the Atomic Energy Act of 1954, 42 U.S.C. 2111, 
and is asserted despite a statute of the State of Connecticut 
and an ordinance of the City of New Britain expressly 
prohibiting this activity. Petitioner submits that not only 
does the Commission not have the exclusive power to grant 
the license in question, tt has no power so to do. 


Under Section 81 of the Act, the Atomic Energy Com- 
mission was empowered by Congress “to issue general or 
specific licenses to applicants seeking to use by-product 
material for research or development purposes, for medical 
therapy, industrial uses, agricultural uses, or such other 
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useful applications as may be developed.” (Italies supplied) 
It is important to note that the significant word contained 
in the foregoing is “use”. The licenses allowed, whether 
general or specific, are always for the use of “by-product 
material.” 


In Section 11(e) of the Act, 42 U.S.C. 2014(e), the term 
“by-product material” is defined: 


“The term ‘by-product material’ means any radio- 
active material (except special nuclear material) 
yielded in or made radioactive by exposure to the 
radiation instant to the process of producing or utiliz- 
ing special nuclear material.” 

It thus seems quite clear from the use of the words 
“yielded in”, and the subsequent phrase “made radioactive 
by exposure to radiation instant to the process of produc- 
ing or utilizing special nuclear material”, that Congress, 
when it used the words “by-product material”, meant a ma- 
terial that was first radioactive and second yielded in or 
made radioactive by exposure to the radiation instant to 
the process of producing or utilizing special nuclear 
material. ; 


The exposed material to be collected, stored and disposed 
of by the Walker Trucking Co. is derived from the hand- 
ling of isotopes in laboratories—clinical equipment, broken 
glassware, solutions which have been used in tracer work, 
contaminated clothing, contaminated absorbent towels, the 
bodies of animals which have been exposed to radioactivity, 
and the like. (R. 328-9) Normally, it would consist of trashy 
solid materials contaminated by radioisotopes such as 
broken beakers, test tubes, bottles and other glassware 
used to contain radioactive material, and other types of 
contaminated laboratory equipment. This type waste ma- 
terial is best described as garbage. 


Waste material of this type is not encompassed in the 
definition of “by-product material”. No other provision of 
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the statute specifically gives the Commission the claimed 
power to grant the license here in question. The power, 
if it exists at all, must rest on Section 81. And, notwith- 
standing the decision of the Fifth Cireuit in Harris County, 
Texas v. United States, 292 F. 2d 370 (5th Cir. 1961), the 
Petitioner submits that Section 81 cannot be read that 
broadly. The word “use” means to make use of, generally 
on a habitual or customary basis; to convert to one’s serv- 
ice; to avail oneself of. It suggests availing oneself of a 
thing as a means or instrument to one’s end. 


Petitioner submits that the waste material, or garbage, 
which is the subject of this action cannot, by any reasonable 
interpretation, be included in the term “by-product ma- 
terial” as used in the Atomic Energy Act of 1954, but 
Petitioner contends even more strongly that, even if this 
inclusion were to be made, the storing and disposal of such 
garbage could not be construed to be a “use” or “useful 
application” under that Act. 


(B) The Atomic Energy Commission was not impliedly given the 
authority herein claimed to license waste disposal activity. 


The Petitioner submits that what has been said, supra, 
demonstrates that the Commission has not received from 
Congress express authority to issue such a license. Its 
claim, therefore, must be an implied authority to do so. 
The Supreme Court of the United States said, in Social 
Security Board v. Nierotko, 327 U.S. 358 (1946) : 


“An agency may not finally decide the limits of its 
statutory power. That is a judicial function.” 
In interpreting Section 81 of the Act, the rules set forth in 
Gardner v. Ewing, 88 F. Supp. 315 (S.D. Ohio 1950) should 
govern: 


“6. Administrative bodies are creatures of statute. 
They have common law powers and possess only such 
powers as may be conferred upon them in the statute 
which authorizes their creation.” 
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“7, An attempt on the part of an administrative 
agency to exercise power beyond the scope of its dele- 
gated powers is a usurpation of legislative authority 
and is ineffective.” 


“8. The power of an administrative agency to ad- 
minister a federal statute and to prescribe rules and 
regulations to that end is not the power to make law, 
but the power to adopt rules and regulations to carry 
into effect the will of Congress as expressed by the 
statute.” 


“9. A statute which confers upon an administrative 
agency the power to make rules and regulations does 
not give such agency the power to amend the statute 
by regulation.” 

“10. Regulations issued by a governmental agency 
to which the administration of a statute is committed 
may not expand or extend the provisions of the statute 
or add to the conditions of the right, a condition not 
stated therein.” 


“11. Authority to promulgate a regulation in dero- 
gation of the common law will not be implied. Implied 
authority in an administrative agency to extend or 


modify a law may not be inferred from the grant of 
authority to enforce it.” (Italics added.) 


See also Federal Trade Commission v. Raladam Co., 283 
U.S. 643 (1931); Northern Pacific Railway Co. v. Bunte 
Bros., Inc., 321 U.S. 349 (1941). The creative statute sets 
the limits on the Commission’s authority and the Com- 
mission may not, unilaterally, extend those limits. Peters 
v. Hobby, 349 U.S. 331, 345 (1955). There is nothing in the 
scope and sweep of the statute, broad as it is, from which 
this power may be implied. The Court’s attention is invited 
to the fact that this case (and the claimed licensing power) 
does not involve nuclear reactors, or source material, or 
high concentrations of dangerous radioactive matter. In 
this sense the case differs sharply from Power Reactor Co. 
v. Electricians, 367 U.S. 396 (1961), reversing 108 U.S. 
App. D.C. 97, 280 F. 2d 645 (1960). What is involved is 
“garbage”. What the Commission is seeking the authority 
to license is a purely local activity—collection and disposal 
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of garbage. In the response, filed in this Court to the 
Petition for Remand, the Commission took the position 
that the total radiation involved in the licensed activity was 
“essentially zero”. (Response, p. 11) They cannot have it 
both ways. Congress did not give, and clearly did not 
intend to give, to the Commission authority over the collec- 
tion of “essentially zero”-radiation garbage. If the Com- 
mission now finds it needs such power, it must secure it 
from Congress—not usurp it by regulation. 


(C) The laws of the State of Connecticut and the City of New 
Britain were ignored by the Atomic Energy Commission in 
granting the license in question. 

The Sanitary Code of the State of Connecticut, Chapter 
3, Section 181-1-287 (M) (D) authorized by Conn. Gen. Stat., 
Section 19-13, provides: 

“No person, city, town, borough, institution, firm or 
corporation shall hereafter construct facilities for dis- 
posal of any radioactive material until plans and other 


data on means of disposal, together with the nature 
and amount of radioactive waste, have been submitted 
to and approved by the State Department of Health.” 


An ordinance of the City of New Britain, Connecticut pro- 
vides as follows: 


“Be it ordained by the Common Council of the City 
of New Britain: Chapter 12 of the ordinances of the 
Common Council as amended is hereby further 
amended by adding thereto a section as follows: 


“The storage, temporary or otherwise, packaging 
or disposal of any fissionable or radioactive material 
or by-product within the limits of the City of New 
Britain is hereby prohibited, provided nothing herein 
shall be deemed to prohibit the operation of any 
business or manufacturing activity which may result 
in the creation of such material or by-product.’” 
(R. 738) 


The Petitioner prescinds, in this subsection, from the 
question of the authority of Congress to empower the 
Atomic Energy Commission to license such activities as 
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those of the Walker Trucking Co. It is the position of the 
Petitioner that Congress did not and did not intend, by the 
enactment of the Atomic Energy Act of 1954, delegate to the 
Commission the power to license the collection and disposal 
of the waste material, or garbage, which is the subject of 
this appeal. But, wholly apart from that line of argument, 
and even assuming, arguendo, the licensing power to exist, 
Petitioner urges the ineffectiveness of the license because 
of applicable law, both state and local. The State of Con- 
necticut and the City of New Britain are charged with the 
duty to supervise and safeguard the health, safety, and wel- 
fare of their citizens. The power to determine the circum- 
stances surrounding, the collection of waste in the City of 
New Britain and the State of Connecticut is a power that 
belongs to the State and to its political subdivisions. Clearly 
this falls within the recognized “police power” of a State or 
municipality. California Reduction Co. v. Sanitary Reduc- 
tion Works, 199 U.S. 306 (1905). 


There is no reason to assume that Congress intended 
the Atomic Energy Act of 1954, or amendments thereto, to 
preempt the field of waste disposal to the exclusion of 
properly drawn state statutes or municipal ordinances 
lying within the “police powers” of the state and its political 
subdivisions. To the contrary, there is every reason to 
believe that Congress intended to leave the power of the 
state intact in this area. Examples are plentiful. The 
Federal Power Commission grants licenses subject to the 
licensees’ compliance with state statutes. 16 U.S.C. 802(f). 
The Securities and Exchange Commission, when it makes 
effective a registration statement under the Securities Act 
of 1933, 15 U.S.C. 77r, does so with the express requirement 
that state “blue-sky” statutes be complied with. Multiplica- 
tion of examples would be superfluous. 

The Connecticut statute requires a would-be licensee to 
apply for a license to carry on the type of business Walker 
Tracking Co. proposes. It is undisputed that no such appli- 
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cation has been made. The Ordinance of the City of New 
Britain absolutely prohibits an operation of the Walker 
Trucking Company type. 


It is significant to note that were it not for a municipal 
ordinance of this type this matter would not be before the 
Court. The original license of Walker Trucking Company 
authorized Walker to engage in this adventure at a location 
in the City of Portland, Connecticut. That city raised ob- 
jection, as does the Petitioner here, but based upon a viola- 
tion of a municipal zoning ordinance. Cf. Harris County, 
Texas v. United States, supra. When the City of Portland 
chose to litigate its rights in the matter, Walker Trucking 
Company, rather than force the issue, elected to “amend” its 
license application to change the location of its operation 
to New Britain. It should be noted that in terms of a state 
as geographically small as Connecticut this was a most 
significant amendment. It should also be noted that Walker 
has thus far been unsuccessful in its Portland efforts and 
is not now subjecting that city to radiation hazards. 


It may be appropriate at this point simply to note that 
Walker has, at no time, sought to protect whatever eco- 
nomic interest it may have in the license here under review 
by an application for leave to intervene in these proceed- 
ings. This disinterest can be explained by the fact that 
the economic interest may be quite small. (R. 697-99) 


The existence of two apparently contradictory statutes, 
state (or local) and federal, always poses a problem. The 
National Labor Relations Act posed such a problem and, 
in an early case, the Supreme Court set out some 
guide-lines: 

“The authority of the federal government may not 
be pushed to such an extreme.as to destroy the distine- 
tion, which the commerce clause itself establishes, be- 
tween commerce ‘among the several states’ and the 


internal concerns of a state. That distinction between 
what is national and what is local in the activities of 
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commerce is vital to the maintenance of our federal 

system.” N.L.R.B. v. Jones & Laughlin Steel Corp., 

301 U.S. 1 (1937). 
See, also, Knapp v. Schweitzer, 357 U.S. 371, 375 (1958) ; 
United States v. Five Gambling Devices, 346 U.S. 441 
(1953). Although at least a part of the Atomic Energy Act 
of 1954 finds support in the war power, Article I, Section 8, 
Clauses 11-14, United States Constitution, Pauling v. 
McElroy, 107 U.S. App. D.C. 372, 278 F. 2d 252 (1958), 
cert. denied 364 U.S. 835 (1958), rather than the commerce 
clause, Article I, Section 8, Clause 3, United States Consti- 
tution, not even the war power can completely eliminate 
the rights of localities in proper circumstances. Woods v. 
Miller, 333 U.S. 138, 143-144 (1948). And it cannot seriously 
be urged by the Commission that the collection and dis- 
posal of garbage is an activity protected by the war powers 
clause of the federal constitution. 


There are always three courses of action open when 
federal and state legislation are directed toward the same 
purpose. The federal legislation can be deemed pre- 
emptive. N.L.R.B. v. Jones & Laughlin Steel Corp., 301 
U.S. 1 (1937). The state statute can take precedence. Or, 
the two can exist side by side, as a dual system of licensing. 
The Commission, by simply ignoring the question posed by 
the local legislation, appears to be urging a pre-emptive 
effect for the Act. This cannot be. Even the Commission 
counsel during these hearings took a different view. To 
a question from the Presiding Officer, Mr. Kingsley replied 
“In the view of the staff, as I suggest, the ordinance is 
immaterial, ...”. Mr. Downes, Counsel for Walker, speedily 
joined Mr. Kingsley in this view. The Presiding Officer, 
however, sought some enlightenment upon the problem of 
federal pre-emption. Mr. Kingsley was quick to reply 
“ .. this hearing is not an appropriate forum in which to 
decide important constitutional questions which may be 
raised by enactment of this ordinance.” (Italics supplied) 
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(R. 741) To this, the rejoinder of the Presiding Officer 
was: “Why not.” Following several pages of discussion, 
the colloquy was ended as follows” (R. 749-751) : 


“Mr. Kingsley: ‘... . Now there are appropriate 
tribunals in which this issue can be litigated. 


“Presiding Officer: ‘You mean there may be others 
as well as this? 


“Mr. Kingsley: ‘Yes, sir, the state courts, for ex- 
ample, if the licensee should undertake to seek an 
injunction against the enforcement of this ordinance 
by the city...’” 

The approach might just as easily be reversed in that 
the city might very well wish to seek to enioin Walker’s 
operation as being in violation of the ordinance, but the 
point made by Mr. Kingsley is valid. Even conceding the 
power of the Atomic Energy Commission to grant licenses 
covering the storage and handling of garbage, this license 
‘must be ineffective to authorize the Walker Trucking Com- 
pany to operate until it complies with the Connecticut stat- 
ute and the New Britain ordinance. In some agencies, this is 
accomplished by the requirement of proof of compliance 
with state statutes prior to federal application. 16 U.S.C. 
802(f). It could just as easily be achieved by making a 
condition of the license being continued compliance with 
proper state regulation. Properly to preserve our system 
of dual sovereignty, the Atomic Energy Commission must 
accept one method of achieving this result. 


Petitioner agrees with counsel for Respondent that the 
constitutional validity of either the Connecticut statute or 
the New Britain ordinance, or both, is, at least in the first 
instance, a matter for determination by another tribunal. 
Petitioner does submit, however, that in the event this 
court were to uphold the grant of the license here in ques- 
tion, the affirmance thereof must either be conditioned upon 
subsequent compliance with local legislation or be without 
prejudice to the city’s right to institute appropriate pro- 
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ceedings in the Connecticut courts to test Walker’s right 
to do business under Connecticut law. 


Lest the city’s position be misunderstood, let it be re- 
stated. We submit it was error for the Commission to 
grant the license absent proof of compliance with local 
legislation, error not to take evidence on the effect of local 
restrictions, and even more serious error to ignore them. 
Since no evidence was permitted as to the effect or meaning 
of the local laws, this Court is in no position to make an 
initial determination as to their validity. The situation 
calls for a remand to the Commission with advice that the 
local laws are to be observed and instructions that appro- 
priate evidence be taken thereon, or, such other conclusion 
as does not preclude the city from securing, in a different 
forum, an evaluation as to the validity of the statute and/or 
ordinance. 


I. BY ALLOWING WALKER TRUCKING COMPANY TO CON- 
DUCT THE ACTIVITY IN QUESTION WITHIN A HEAVILY 
POPULATED AREA OF THE CITY, THE COMMISSION HAS 
ACTED ARBITRARILY AND CONTRARY TO THE PURPOSES 
OF THE ACT. 

The position taken by the Atomic Energy Commission in 
seeking to regulate and license the collection, transportation 
and disposal of waste material must necessarily be based 
upon an assumption that such material is inherently 
dangerous to the health and safety of the citizens of New 
Britain, Connecticut. The entire procedure and regulations 
governing such collection, transportation and disposal,° 
as well as the conditions under which the license has been 
issued to Walker Trucking Company and the allocation of 
burden of proof by the Hearing Examiner argue to the 
inherent danger of such activities. 


Yet, in the face of this, the Atomic Energy Commission 
has undertaken to license Walker Trucking Company to 


8 The license was issued pursuant to 10 CF.R., Parts 30 and 40 and subject 
to the provisions of Part 20 thereof. 
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carry on this activity at 1283-1285 East Street, New Britain, 
Connecticut, despite the facts that objections were filed by 
some 1,500 citizens residing within one quarter of a mile of 
this location (R. 209), that the area immediately adjacent 
to the Walker site is zoned “Residence B” (R. 281), that the 
nearest residence is less than 400 feet from the proposed 
site (R. 279; 1980), that the site had experienced flooding 
conditions (R. 690-3), that a restaurant operates within 800 
feet of the site (R. 693), that truck gardening was carried 
on in the immediate vicinity of the site (R. 694), and that an 
unguarded rail crossing was immediately adjacent thereto. 
(R. 792-812, 795) The only reason which can be given for 
choosing such a site is that Walker Trucking Company had 
a warehouse on the site which makes its choice, from an 
economic point of view, most advantageous. (BR. 639) To the 
foregoing, however, should be added the observation that 
there has been no public demand for the services to be pro- 
vided by Walker Trucking Company and no showing that 
any use would be made of its facilities should it operate 
under this license. (R. 697-99) It should be noted also that 
Walker Trucking Company has been sufficiently disin- 
terested in the result of this case as to have failed to 
intervene in the matter. 


The reasons for granting a license to operate at such 
a site and under such conditions are insufficient, in view 
of the admitted dangers involved, and the decision of the 
Atomic Energy Commission granting such license can 
only be classed as arbitrary and an abuse of discretion. 


mL THE ATOMIC ENERGY COMMISSION COMMITTED PREJU- 
DICIAL ERRORS IN THE CONDUCT OF THE PROCEEDINGS. 


(A) The Commission erred in reversing the Hearing Examiner as to 
the application of 10 CFR. 20.302 to the proposed licensed 
activities. 

What was sought by Walker Trucking Company in the 

course of the hearings was an amendment to Paragraph 8 
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of the license already granted it (License No. 6-3627-1) to 
include the proposed site in New Britain. The second para- 
graph of that license reads as follows: 


“This license shall be deemed to contain the con- 
ditions specified in Section 183 of the Atomic Energy 
Act of 1954, as amended, and ts subject to the pro- 
visions of Title 10, Code of Federal Regulations, Cha. 
ter 1, Part 20, ‘Standards for Protection Against t- 
ation, and all other applicable rules, regulations and 
orders of the Atomic Energy Commission now or here- 
after in effect... .” (Italics supplied) (R. 1376) 


It is submitted that if the original license was “subject to 
the Provisions of Title 10, Code of Federal Regulations, 
Chapter 1, Part 20,” any amendment thereto would sim- 
ilarly be subject to this code section. All the parties to the 
administrative hearing proceeded on this theory and, in- 
deed, the Hearing Examiner decided the matter on the basis 
of Walker Trucking Company’s noncompliance with that 
Section. 

Title 10, Code of Federal Regulations, Chapter 1, Part 
20.302 reads as follows: 


“Method of obtaining approval of proposed disposal 
procedures. Any licensee or applicant for a license may 
apply to the Commission for approval of proposed 
procedures to dispose of licensed material in a manner 
not otherwise authorized in the regulations in this 
So ba Each application should include a description 
of the licensed material and any other radioactive ma- 
terial involved, including the quantities and kinds of 
such material and the levels of radioactivity involved, 
and the proposed manner and conditions of disposal. 
The application should also include an analysis and 
evaluation of pertinent information as to the nature 
of the environment, including topographical, geologi- 
cal, meteorological, and hydrological characteristics; 


usage of ground and surface waters in the general 
area; the nature and location of other potentially af- 
fected facilities; and procedures to be observed to min- 
imize the risk of unexpected or hazardous exposures.” 
The Examiner found that the applicant had failed to pro- 


vide, inter alia, topographical, geological, meteorological or 
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hydrological data as a part of its application and that this 
defect was not cured during the course of the hearings. 
(R. 1995). Accordingly, he recommended denial of the li- 
cense. The Commission, on review, decided quite to the 
contrary: 

“Upon a detailed and independent review of the rec- 
ord and of applicable regulations and law, we find that 
the criteria of Section 20.302 do not apply to the spec- 
ifie storage and cr activity proposed in this 
proceeding ...” (R 2036) 

Agency regulations are, until properly changed, every bit 
as binding upon the agency as they are on others. Service 
v. Dulles, 354 U. S. 363, 388 (1957). Petitioner submits that 
the Hearing Examiner was clearly right in his interpreta- 
tion. The scope of Part 20 is all inclusive: 

“The regulations in this part apply to all persons 
who receive, possess, use or transfer by-product mate- 

ial... under a license issued by the Commission. . . .” 

10 C.F-R. 20.2. 

Further, under the general heading of “Waste Disposal”, 
there is a ban on disposal by a licensee except in certain 
prescribed ways. 10 C.F.R. 20.301. And, finally, in 10 
C.F-R. 20.302, we are told that “[a]ny licensee, or applicant 
for a license may apply . . . for approval of proposed pro- 
cedures” and “[eJach application should include” the ma- 
terial which the Walker application omitted. Review of the 
totality of Title 10, C.F.R., reflects the correctness of the 
Hearing Examiner’s determination. 


(8) The Commission's reversal of the Hearing Examiner's initial 
procedural ruling, coupled with the almost simultaneous grant 
of a license by the Examiner, denied the City due process of 
law. 


It appears to the Petitioner that the Hearing Examiner 
correctly applied 10 C.F.R. 20.302 to the activities of 
Walker Trucking Company but, whether he was correct or 
in error, the Petitioner submits that the arbitrary act of 
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the Commission in reversing the Hearing Examiner by ap- 
plying new and different criteria without giving Petitioner 
an opportunity to present evidence thereon constituted a 
denial of due process. The dates are critical. On December 
31, 1960, the Hearing Examiner filed his Intermediate Deci- 
sion in which he concluded that the applicant had failed 
to present a proper application in that certain data, topo- 
graphical, hydrological, and the like, was not supplied. (RB. 
1995) Although invited to do so by both the Commission 
staff and the applicant (R. 1875; 1904), he refused to make 
those findings of fact and conclusions of law by which a li- 
cense would be justified. (R. 1996-7) The Commission, then, 
on March 23, 1961, vacated the Intermediate Decision, rul- 
ing that the criteria in 10 C.F.R. 20.302 were inapplicable. 
(R. 2036) The proceeding was remanded “for further dis- 
position, not inconsistent with this decision.” 


The next day, March 24, 1961, the Examiner issued a 
Supplemental Intermediate Decision, made findings and 


accepted conclusions which had previously been rejected 
and recommended the issuance of a license. So far as this 
record reflects the Supplemental Intermediate Decision 
could well have been filed prior to receipt by Petitioners of 
the Commission’s action. 


What resulted from this? Many matters were raised be- 
fore the Examiner—to name but a few, the applicability 
of local legislation, the population density problem, the 
problems of flooding and unguarded grade crossings. Be- 
cause of the view the Examiner took of the defectiveness of 
the application, he was not called upon to pass upon these 
matters. Not only was he not called upon to do so, he did 
not pass upon them. On appeal to the Commission, the 
Commission not only reversed the Examiner on his proce- 
dural ruling, but concluded that “the record affirmatively 
supports the grant of the license amendment.” (R. 2037) 
Yet, no one has, to this day, made the basic findings on 
which such a conclusion must rest. Nor, because of the time 
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element, was the city afforded an opportunity to make such 
presentation to the Examiner as these circumstances 
required. 

Ultimate findings, such as that made by the Commission, 
are insufficient. United States v. Pierce Auto Lines, 327 
US. 515, 533 (1946) ; Colorado-Wyoming Gas Co. v. F-P.C., 
324 US. 626, 634 (1945) ; Morgan v. United States, 298 U.S. 
468, 480 (1936). No intelligent appellate review is possible 
in the absence of such findings. 


Moreover, the procedure adopted by the Examiner, upon 
remand, and approved by the Commission on review, effec- 
tively left the city with no opportunity to fit its evidence 
into the frame of reference newly set forth by the Commis- 
sion. Such a situation, Petitioner submits, resulted in a 
denial of administrative due process and requires vacation 
of the Commission’s license grant. 


(©) The exclusion of the Petitioner's expert witness was error. 


The Atomic Energy Commission occupies a unique posi- 
tion as a litigant. It can, and has, proved by its own experts 
that black is black or black is white as it suited the Com- 
mission’s purpose. Those who would challenge these find- 
ings are in a difficult position. In seeking expert opinion 
they find that many of the experts are, or have been, in the 
employ of the Commission and that those who are not and 
have not been are understandably reluctant to express con- 
trary views lest their professional reputations be damaged 
by the proved capability and willingness of this powerful 
federal agency to damage by ridicule those who challenge 
its position. This has not gone unnoticed by competent 
observers. The Commonweal, Volume LXXV, No. 21, p. 
529, February 16, 1962, reported as follows: 

“The generals could hardly be expected to feel any 
great anxiety about the arms race; at any rate, they 


have not shown any in their performance to date. The 
intelligence estimates of the armed services and the 
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C.LA. have been reversed so often in the past that it is 
hard to be impressed at any time by a late, revised, re- 
vised, report. Certainly, the uproar about the ‘missile 
gap’ indicated either ol ivaptauary incompetence on 
the part of out intelligence services or the most shame- 
ful willingness to influence our defense policies not in 
the interests of national security but for the aggrandize- 
ment of one branch of the armed services over another. 
The Atomic Energy Commission too, including its 
scientist-spokesmen, has compiled over the years a dis- 
maying record of withholding and/or minimizing data 
on fallout or any other data which would influence 
public opinion against testing.” (Italics supplied) 


Such was the situation which confronted the Petitioner. 
And, when the Petitioner located an expert who was will- 
ing to testify, his testimony was excluded. (R. 628) 


The expert was Jacques Lipitz (R. 618), and his qualifica- 
tions are impressive. In addition to a Ph.D. from Yale (R. 
618), and biology research at the Rockefeller Institute 
(R. 618), Mr. Lipitz has taught biology at Queen’s College 
(R. 619), had worked under the auspices of the Public 


Health Service (R. 621), worked with radioisotopes (R. 
622) and was generally knowledgeable in the field. (R. 622) 
The city submits, by all recognized norms, that he should 
have been permitted to testify. Professor Wigmore sets 
forth what the Petitioner asserts to be the proper rule— 
can the trier of fact receive appreciable help from the per- 
son. VII Wigmore (3d Ed.), Section 1923. Such a rule 
finds support in the case. In Wozak v. Konieske, 237 Minn. 
213, 54 N.W. 2d 649 (1952) : : 

“When the opinion of a witness is elicited, the proper 
test to determine his qualification is whether his know]- 
edge of the matter in relation to which his opinion is 
sought is such that it will probably aid the trier of the 
question to determine the truth .. .” 

And, in Patrick v. Treadwell, 222 N.C. 1, 21 S.E. 2d 818 
(1942) : 

“ |. it would seem the proper test is whether addi- 

tional light can be thrown on the question under inves- 
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tigation by a person of superior learning, knowledge 
or skill in the particular subject, one whose opinion as 
to the inference to be drawn from the facts observed 
or assumed is deemed of assistance to the jury under 
the circumstances.” 
And see Gordon v. Pevetty, 188 Conn. 287, 83 A. 2d 494 
(1951). 


Moreover the exclusion of the witness’ testimony ° was 
severely prejudicial in view of the Commission’s conclusion 
that the record fails to contain evidence of “any credible 
possibility of contamination of the ground, air, or water as 
a result of such activity. (R. 2037) It contains none simply 
because such evidence was improperly excluded. 


) The refusal of the Commission to grant the city an extension of 
time to file exceptions to the Supplemental Intermediate De- 
cision was error. 

After the Supplemental Intermediate Decision which, by 
its terms, provided that exceptions were to be filed within 
20 days (10 C.F.R. 2.752), the city made a timely tele- 
graphic request for an additional 30 days within which to 
file exceptions for the purpose of “engaging special coun- 
sel,” which action would require action by the city’s Com- 
mon Council. (R. 2044) Such a request was well within 
the power of the Commission to grant. The request, how- 
ever, was denied for failure to make an adequate showing 
of good cause. (R. 2050) 


In view of many factors, including the change in city 
administration during the pendency of the hearings, the 
necessary unfamiliarity of the incoming administration 
and its legal staff with the background of the proceedings, 
difficulty in securing expert testimony, and the short period 
of time requested when balanced against the length of time 


9“Q, This particular site in question that you viewed this morning, does 
this site, taking into consideration factors that you can explain later, minimize 
the danger to public life and health? 

“A. I do not think it does.” (R. 619) 
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the proceedings had already consumed, Petitioner submits 
this was error. 


IV. THE RESUMPTION OF SOVIET ATMOSPHERIC NUCLEAR 
TESTING SINCE THE ISSUANCE OF THE COMMISSION'S 
DECISION UNDER REVIEW REQUIRES A REMAND TO THE 
COMMISSION FOR ADDITIONAL FINDINGS IN LIGHT OF 
THE CHANGED CIRCUMSTANCES. 

This proposition was fully briefed on the Motion for Re- 
mand, previously filed herein, and presently under consid- 
eration. Petitioner is content to rest on those papers. As 
a matter of convenience, however, the full set of pleadings 
is annexed as Exhibit A hereto. 


CONCLUSION 


For the reasons set forth herein, the Commission’s Order 
granting the license amendment to the Walker Trucking 
Company should be set aside. 


Epwix P. McManus 


Raymonp W. Brrcan 
1000 Hill Building 
Washington 6, D. C. 
Counsel for Petitioner 
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APPENDIX A 


IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,530 x 
Crry or New Barrarn, ConnecricvT, Petitioner, 
v. 


Unrrep Staves Atomic Exzrcy ComMIssion 
and Unrren Srares or America, Respondents. 


MOTION FOR REMAND TO ATOMIC ENERGY COMMISSION 


Comes now the petitioner, the City of New Britain, Con- 
necticut, and moves, parsuant to the Act of December 29, 
1950, 64 Stat. 1130,.5 U.S.C. 1037(¢), as amended, that. the 
pending proceeding be remanded to the Atomic Energy 
Commission for the taking of additional evidence. and,. as 
grounds for this motion, states, all as is more particalarly 
shown, infra, that such additional evidence is material and 
that it could not have been produced before the Commission 
during the course of the hearings which led to the decision 
here under review. 


L STATEMENT OF THE CASE 


Atomic Energy Commission 
the Walker Trucking 

an application, 

for authoriza- 


proceedings, a Hearing 
Intermediate:Decision 
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Applicant and by the Atomic Energy Commission Staff, 
reversed the Hearing Examiner, found that he had applied 
erroneous standards and held that the license grant was 
affirmatively supported by the record. Thereupon, on 
March 24, 1961, the Hearing Examiner issued a Supple- 
mental Intermediate Decision granting the license. Ex- 
ceptions were filed by the City and the Commission, on June 
12, 1961, denied the exceptions and “affirmed” the grant of 
the license. The Petition for Review, pursuant to the Act 
of August 30, 1954, 68 Stat. 961, 5 U.S.C. 1032, was filed in 
this Court by the City on August 4, 1961. 


I THE RELIEF SOUGHT AND THE COURT'S JURISDICTION 


It is evident from the Code of Federal Regulations that 
the Applicant, in seeking a license, and the Commission, in 
passing upon the application, must take into consideration 
the amount of radioactivity which the proposed activity 
would generate in excess of that normal for the area. Point 
IU, infra. In other words, the Commission must deter- 
mine whether the radiation from the proposed activity, 
when added to the background radiation, would be such as 
to be in excess of the limits which the Commission has pre- 
seribed for the protection of public health and safety. 10 
C.F.R. 20.601, Appendix B. The transcript of the proceed- 
ings before the Hearing Examiner, on file with this Court, 
reveal that this was, indeed, a factor which was considered. 
Point ITI, infra. 


The Commissioner’s decision which is here under review 
was filed on June 12, 1961. On September 1, 1961, however, 
a series of events occurred which, petitioner submits, effec- 
tively render the Commission’s Order meaningless—the 
Soviet Union embarked upon a program of atmospheric 
nuclear explosive tests. The megatonnage of these recent 
test explosions far exceeds that of all other previous nu- 
clear tests. 


“What is significant . . . is the amount of megatons 
pet into the air and the condition under which the 
mbs may be exploded, as it might affect fall-out. I 
don’t think there is any doubt the Soviet Union is first 
in that very dubious ein oe eo of President 
John F. Kennedy, Press Conference, November 8, 1961. 


Set forth in Point IV, infra, is a distillation of official com- 
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ment, governmental, medical, bacteriological, and other, in- 
dicating strongly that there has, in fact, been a substantial 
increase in the amount of background radiation since Sep- 
tember 1, 1961. Since the Commission’s decision is based, 
ultimately, on a measure of the background radiation plus 
that from the proposed activity, any indicated change in 
the background radiation necessarily calls for a reassess- 
ment of the Commission’s decision. Petitioners herein have 
no way of knowing whether such a reassessment would re- 
sult in a change in the Commission’s decision but since the 
control of and supervision over nuclear matters has been 
entrusted to the Atomic Energy Commission, 42 U.S.C. 
2201(b), petitioner submits that it is incumbent upon them, 
particularly when the public health or safety may be in- 
volved, to base their decision, whenever possible, upon the 
most recent available evidence. 


This Court, pursuant to 5 U.S.C. 1037(c), has the au- 
thority to order a remand for additional evidence upon a 
showing that such evidence is material and that it was not 
reasonably available at the time of the Agency hearings. 
Taking these requirements in inverse order, it is clear that 
the additional evidence which the petitioner wants the Com- 
mission to take into consideration was not in existence at 
the time of the Agency hearings, resulting, as it does, from 
the series of Soviet nuclear tests which began 10 weeks 
after the Commission’s decision. The materiality of the 
new evidence which the petitioner would have the Commis- 
sion adduce is established by Statute and Regulation, 42 
U.S.C. 2201(b), 10 C.F.R. 20.601, Appendix B, Part ITI, 
infra, and by the fact that there has been an environmental 
change within the past three months. Part IV, infra. The 
Court, therefore, has the jurisdiction to grant the remand 
herein sought. 


I. THE ACT, AND THE REGULATIONS ADOPTED PURSUANT 
THERETO, REQUIRE THAT AN INVESTIGATION BE MADE 
INTO THE PROBLEM OF BACKGROUND RADIATION BE- 
FORE THE ISSUANCE OF A LICENSE OF THE TYPE HERE 
IN QUESTION, AND SUCH AN INVESTIGATION WAS, IN 
FACT. MADE: 


(a) The Commission was required to consider back- 
ground radiation. 


Title 10 of the Code of Federal Regulations provides 
pertinently as follows: 


“§20.201 Surveys. (a) As used in the regulations in this 
part, ‘survey’ means an evaluation of the radiation 
hazards incident to the production, use, release, dis- 
posal or presence of radioactive materials or other 
sources of radiation under a specific set of conditions. 
When appropriate, such evaluation includes a physical 
survey of the location of materials and equipment, and 
measurements of levels of radiation or concentrations 
of radioactive material present.” 


(b) Each licensee shall make or cause to be made such 
surveys as may be necessary for him to comply with 
the regulations in this part.” (Italics supplied.) 


The Code provides further: 


“§20.302 Method for obtaining approval of proposed 
disposal procedures. Any licensee or applicant for a 
license may apply to the Commission for approval of 
proposed procedures to dispose of licensed material in 
a manner not otherwise authorized in the regulations 
in this chapter. Each application should include a de- 
scription of the licensed material and any other radio- 
active material involved, including the quantities and 
kinds of such material and the levels of radioactivity 
involved, and the proposed manner and conditions of 
disposal. The application should also include an analy- 
sis and evaluation of pertinent information as to the 
nature of the environment, including topographical, 
geological, meteorological and hydrological character- 
istics; usage of ground and surface waters in the gen- 
eral area; the nature and location of other potentially 
affected facilities; and procedures to be observed to 
minimize the risk of unexpected or hazardous expo- 
sures.” (Italics supplied.) 


The foregoing sections of the Code of Federal Regula- 
tions demonstrate clearly that “environmental” or “back- 
ground” radioactivity is a most important factor in approv- 
ing or disapproving a site location for an activity of an 
operation of the type in issue here. 


Perhaps even more revealing, however, is the heading 


4 


to Appendix B, 10 C.F.R. 20.601, dealing with permissible 
concentrations of radioactivity: 


“PERMISSIBLE CONCENTRATIONS IN AIR AND 
WATER ABOVE NATURAL BACKGROUND.” 
(Italics supplied.) 

Unless background radiation is calculated, “permissible 
concentrations” of radioactive material is a meaningless 
phrase. The “permissible concentration” may be a fixed 
norm. Its constituents are, however, two variable factors, 
the background radiation factor and the factor added by 
the radioactive material introduced by the licensee. The 
second factor may be controlled by regulation. The first 
factor, however, the background or environmental radia- 
tion, is under the control of no one. All that can be done 
is to assure that the total of two factors does not exceed a 
permissible dosage and this is what the Atomic Energy 
Commission is required to do. 42 U.S.C. 2201(b). The en- 
vironmental factor has varied, Point IV, infra, and the 
petitioner submits that the public interest requires a re- 
assessment of the basic data on which the license was 
granted. 


(b) Investigation was made into background radiation. 


Testimony adduced at the hearings leading to the orig- 
inal denial and subsequent grant of the license here at issue 
discloses that both the applicant, Walker Tracking Com- 
pany, and the Commission, were fully aware of the sig- 
nificance of the background radiation factor and concerned 
themselves with it. Thus Herzel H. E. Plaine, Esquire, 
Counsel for the Atomic Energy Commission stated: 


“T do not think anyone, so far as we are concerned, 
is concerned with whether a building is 300 or 350 
feet away from this location, because under the criteria 
that we are examining this application, we are con- 
cerned with performance, we are concerned with radia- 
tion levels and whether these are radiation exposures 
in and about the building.” (Italics supplied) (T. 272) * 


Under the terms of the license, the licensee would be un- 
able to operate without the presence of a qualified expert 


1 References are to the transcript of proceedings before a Hearing Examiner 
of the Atomic Energy Commission. The transcript is on file in the Court. 
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(T. 322). The Nuclear Consultant to the licensee was Peter 
Francis Bujalski (T. 322) who testified as follows: 


“Question. (By John F. Downes, Esquire, Counsel for 
Walker Trucking Company) And then what would 
you do when the material arrives at the site of storage? 


“Answer. At the site of storage, again a measurement 
would be made on the radiation levels around the bar- 
rels, probably most likely another smear test taken, 
and then when the barrel would be encased in concrete 
and again a metal tag put on the barrels, for it will be 
a permanence taking so that when the barrel is depos- 
ited in the ocean there will be no question what the 
contents are. Also before the operation goes into effect, 
I will have to conduct an environmental survey; that 
is, checking the area around the site for the basic or 
the background levels of radiation that are inherent in 
most materials. 


“Weekly, I would check the packaging area, the storage 
area by means of a smear at selected spots to find out 
if there is any contaminated material for one reason 
or another being deposited in the building; daily, make 
just a general area survey to find out if there is any de- 
posit of the levels being too high or too low. 


“Question. And all this for the purpose of determining 
and confirming that the operation is all in accordance 
with the Atomic Energy Commission regulations? 


“Answer. Yes.” (Italics Supplied. ) (T. 322 et seq) 


Robert W. Kirkman, the director of the Inspection Divi- 
sion of the New York Operations Office of the Atomic Ener- 
gy Commission, after stating that the duties of his office 
required that Walker Trucking Company be inspected (T. 
341), was asked by Mr. Plaine of the Atomic Energy Com- 
mission staff : 

“Question. Could you give us a rough idea of the na- 
ture of the things that inspection would do? 
“Answer. In this case? 

“Question. Yes. 

“Answer. Well in this case I could sum it up very 
briefly by saying that we would completely check what 
Mr. Bujalski, the consultant to the applicant, has de- 
scribed as being his duties and responsibilities.” (T. 
341-342) 


Another expert in the employ of the Atomic Energy Com- 
mission, Mr. James R. Mason, testified as follows: 


“J think it is well to note here that the reason that 
the regulations do not specifically describe a building 
acceptable for this purpose is because of the large num- 
ber Se ae ae involved in the use of radioactive 
materials. We have issued somewhat over 5,000 li- 
censes for various programs, and the quantities in- 
volved, the types of activity involved, the nature of the 
manipulation involved, the equipment involved, and 
everything else varies so widely that it is necessary 
that we evaluate each application on its own merits 
with respect to being able to provide adequate safety.” 
(Italics supplied.) (‘T. 348-349) 


It is interesting to note that Mr. Mason followed the 
above statement almost at once with the following: 


“Another pertinent section of the regulation has to 
do with surveys in that surveys and measurements 
must be made to assure that all of the limits of this 
eae protection regulation are in fact abided by.” 
(T. 350) 


The term “survey” as used by this expert must be synon- 
ymous with the term as used in 10 C.F-R. §20.201. Mr. 


Mason went on to say that all the provisions of 10 C.F.R. 
§20.203, having to do with caution signs and labels, applies 
to the licensee. 


Inasmuch as this section of the regulations admittedly 
applies to the material to be stored by Walker Trucking 
Company, it cannot be said that the degree of background 
radioactivity is unimportant. Lest there be any doubt, how- 
ever, concerning Mr. Mason’s opinion, he continues: 


“The fact that we are discussing in this particular 
application waste materials is coincidental.. The first 
consideration is that they are radioactive materials, 
they are licensed by-product materials, and the same 
precautions and the same limitations, of licensing all 
persons who obtain these materials and use them for 
any purpose and the regulations that apply to their 
transport by any common carrier on any ghway, rail- 
road oe airline in the United States, apply to this 
material. 


“There is nothing unique about waste material as 
opposed to other radioactive materials when it comes 
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to the safety of handling and packaging and shipping.” 
(T. 352) 

This statement of Respondent’s expert witness makes 
it clear that every safeguard provided by law applies to 
the Walker operation and that, accordingly, to permit it to 
operate without a consideration of background radiation 
would violate the Act and the Regulations. 


As the hearings before the Hearing Officer of the Atomic 
Energy Commission continued certain changes occurred 
in the Walker Trucking Company. The company’s “ex- 
pert”, Mr. Bujalski, announced his unavailability and a new 
“expert” or nuclear consultant was obtained. Walker at- 
tempted to qualify Charles C. Thomas, Jr., as successor to 
Bujalski, and Thomas testified as follows: 


“Tp all cases I will be responsible for seeing that the 
Atomic Energy Commission regulations are carried 
out. As far as personnel protection is concerned, I 
will be responsible, first before we go into operation, 
for making a site survey. This site survey will consist 
of taking air samples and ground water samples. 
These will be done to establish a basic level of radio- 
activity that is already there, the result of natural 
radioactivity, fall-out, and what have you. 


“We will then periodically, on a six month basis, re- 
peat the same sampling cycle so as to assure ourselves 
that we are not contributing to an increase in the back- 
ground radiation because of our operations.” (Italics 
supplied.) (T. 405) 


It seems perfectly obvious that the two experts, upon 
whose views, talents and supervision the Atomic Energy 
Commission conditioned the issuance of the license herein, 
placed the greatest emphasis upon the degree of back- 
ground radiation and the Walker addition to it. Thomas 
was further question by Algert Politis, counsel for certain 
intervening individuals as follows: 


“Question. You stated, Mr. Thomas, that in the event 
a license was granted for the storage of these mate- 
rials at the site in question that you, yourself, would 
conduct a survey and you stated that in that survey 
you would take samples of air, water, ground. Will you 
explain to us the reason for such a survey? 
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This testimony was taken on June 14, 1960. Petitioner 
submits that further inquiry be made now and in the im- 
mediate future to determine the extent to which the situa- 
tion has been altered. 


After some farther examination by Mr. Politis, he re- 
turned to the pertinent issue as follows: 


“Question. It is possible then, Mr. Thomas, that after 
you examine this particular site that the radioactivity . 
present there from natural sources, such as the air, 
the sun and natural fall-out, could be such that in the 
event you stored this waste material at the site and 
that the allowage oat under Atomic Energy Com- 
mission regulations took place, that the combination of 
both these factors could be such that it would be 
dangerous? 


“Answer. No. 
“Question. Why not? 


“Answer. These levels that we are measuring are so 
low. We would have no reason to anticipate a high 
level of activity at the site. 


“Question. But that in addition to a natural fall-out? 


“Answer. Even in addition to what is caused by natu- 
ral fall-out. We would still have no reason to antic- 


ipate a high enough level to provide a source of 
problem. 


“Question. Even if a test bomb was exploded in this 
area, causing @ nuclear fall-out? 


“Answer. I don’t think this is relevant. I don’t know. 
If a test bomb went off in this area we would, of course, 
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have a high level of contamination and it would be a 
heck (sic) of a lot higher than we conld ever put there.” 
(Italics supplied.) (T. 437-438) 

Not a test bomb but some thirty-five test bombs have been 
exploded. While they have not been exploded in the imme- 
diate area, scientific calculations indicate that the effect of 
fall-out, and a concomitant increase in background ra- 
diation, will be felt (and has already been felt) in the 
Northern United States. 


The Petitioner submits that the foregoing establishes 
beyond any question that “background radiation” was, as 
the law required it to be, in issue before the Atomic Energy 
Commission and played an important role in the decision of 
the Commission. To establish that this is of greatest sig- 
nificance there should be added the testimony of Dr. Tom 
Stonier who was qualified as an expert witness by Mr. Poli- 
tis. Dr. Stonier was employed by the Rockefeller Institute, 
held degrees from Drew University and from Yale and 
had spent two and a half years at the Brookhaven National 
Laboratory, a research laboratory run under contract to 
the Atomic Energy Commission. (T. 523-524) Dr. Stonier’s 


testimony was magnificent in its clarity and simplicity. He 
was asked by Mr. Politis: 


“Question. Is there such a thing as a safe exposure of 
radiation as far as genetics is concerned? 


“Answer. As far as genetics is concerned? 
“Question. Yes. 
“Answer. There is no such dose.” (T. 539) 
In the light of such testimony, it is no wonder that the 
Commission was required to, and did, consider the back- 


ground radiation in determining whether the license should 
be granted. 


IV. THE ENVIRONMENTAL CHANGE 


There can scarcely be any question but that there has 
been a substantial change in background radiation since 
the decision of the Atomic Energy Commission here under 
review. The prime factor in increasing this radiation has 
been the series of Soviet nuclear tests which began on 
September 1, 1961, and during which more than thirty-five 
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test bombs were exploded, and during which perhaps even 
more importantly, a greater megatonnage was exploded 
than in all previous tests. This has caused concern not 


only to the petitioner, but to various agencies of the Fed- 
eral Government as well. 


Shortly after the Soviet tests began, @ spokesman for the 
Department of Health, Education and Welfare announced 
that ground level radioactivity had increased sharply in 
twelve eastern and northern states and that some of the 
greatest increases were recorded in Connecticut. New 
York Times, September 19, 1961, p. 9, col. 2-5. The De- 
partment went on to report some comparative readings in 
certain cities on three dates, September 11th, September 
17th and the high radiation peak of 1958. In Hartford, 
Connecticut, less than twenty miles from New Britain, the 
radiation level had increased from 1.37 (on September 
llth) to 65.8 (on September 17th), as compared with 19 
at the 1958 high. Id. For Albany, New York, some ninety 
miles to the northwest of New Britain, the comparative 
figures showed an increase of 2.73 to 46.3, as compared. to 
a high of 35 in 1958. Id. Lawrence, Massachusetts, one 
hundred twenty miles to the northeast, showed a like in- 
erease—1.05 to 25.3. Id. At the same time, a government 
spokesman had indicated that the amount of radioactive 
polution released into the atmosphere until that time was 
equal to or in excess of that released during the “extremely 
heavy” 1958 testing. New York Times, September 26, 1961, 
p. 3, col. 5. Various other areas in the same portion of the 
country had reported similar environmental changes. The 
New York State Health Department reported that the over- 
all level of radioactivity in the state had doubled since 
September 1, 1961. New York Times, November 1, 1961, 
p. 17, col. 1-6. The Department of Air Polution Control 
of the City of New York, one hundred miles south of New 
Britain, reported a “ten-fold increase” in radioactivity im 
the New York City atmosphere in the same period. New 
York Times, October 24, 1961, p. 4, col. 8. Similarly, the 
Director of Radiological Services of Westchester County, 
located just to the south and west of the petitioner city, 
reported a sharp increase in radioactivity from .15 micro- 
microcuries per cubic meter of air to 15.379 micromicro- 
curies. New York Times, October 15, 1961, p. 16, col. 5. 
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Such reports as are here related were occurring so fre- 
quently in this period, that the United States Public Health 
Service, on October 27, 1961, issued a lengthy statement 
from which the following is taken: 


“Fallout levels resulting up until now within the 
United States from the new series of Soviet nuclear 
tests do not warrant undue public concern nor initia- 
tion of public health action designed to limit intake of 
radioactive materials by individuals or large popula- 
tion groups in any part of the country. 


“However, present levels do warrant continuous 
intensive surveillance by Federal, State and local gov- 
ernments and consideration of protective measures 
which might be taken if they should be found necessary. 


“It is the obligation of our Federal and State Gov- 
ernments to undertake all possible measures to assess 
accurately the net health significance of the present 
fallout situation and to prepare for actions to safe- 
guard the public health if this becomes necessary.” 
(Italics supplied.) New York Times, October 27, 1961, 


p. 12, col. 1. 


This is exactly what the petitioner is seeking, an accurate 
assessment of the radiation measure in the New Britain 
area based not upon measurements taken over a year ago 
and on which the Commission’s June 12, 1961, license grant 
was founded, but based, instead, on a realistic current 
assessment made in the light of the after-occurring facts. 


In the light of these facts, the existence of which cannot 
be denied and the significance of which is yet the subject 
of scientific debate and conjecture, the admonitions of the 
Federal Radiation Council, approved by the President of 
the United States “for the guidance of Federal Agencies,” 
becomes of utmost importance. 


“Fondamentally, setting basic radiation protection 
standards involves passing judgment on the extent of 
the possible health hazard society is willing to accept 
in order to realize the known benefits of radiation. It 
involves inevitably a balancing between total health 
protection, which might require foregoing any activi- 
ties increasing exposure to radiation, and the vigorous 
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promotion of the use of radiation and atomic energy 
in order to achieve optimum benefits. 


“Jt is recommended that: 


ake such exposure... 
17, 1960. 


The parties to this case are acutely aware that not only 
does this situation raise a novel legal question but that in 
the whole range of radioactivity danger we are treading at 
the very periphery of present-day scientific knowledge. 
This is perhaps best illustrated by the fact that during the 
course of the hearings which gave rise to the issuance of 
the license here in question the Atomic Energy Commission 
substantially reduced the level of what had theretofore 
been considered a “safe” amount of radioactivity. See’ 25 
FR. 8595, September 7, 1961; 25 F.R. 10319, October 27, 
1961; 25 F.R. 10914, November 17, 1961. Because of this 
uncertainty, the petitioner city is of the view that a “second 
look” by the Commission, gauged by current data, is 
required. 


Vv. CONCLUSION 


Soon after the filing in this Court of the Petition for Re- 
view in this cause, the parties? submitted to the Court a 
joint motion asking the approval of briefing schedules and 
related procedures. This approval was given by the Prehear- 
ing Order entered herein on October 12, 1961. The schedule 
as set forth in that motion would have led to a decision in 
this cause in the Spring of next year. We are advised, how- 
ever, that climatic conditions are such that major fallout 
increases will occur during the normal Spring rainy season. 
New York Times, October 25, 1961, p. 19, col. 1-4 (a Public 
Health Service spokesman) ; New York Times, October 31, 
1961, p. 14, col. 1-3 (Weather Bureau). A determination 
by this Court, then, at that time, based upon outdated scien- 
tific evidence, would be meaningless. Petitioner submits, 
therefore, that this Court should, pursuant to 5 US.C. 


2 There bas been no attempt to intervene by the successful applicant, Walker 
Trucking Company. 
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1087(c), remand these proceedings to the Atomic Energy 
Commission for a reassessment of the radiation peril in 
the light of these events which have occurred since the grant 
of the license in question and which have, beyond question, 
increased substantially the environmental, or background, 
radiation. 


Epwix P. McManus, Esquire 
1000 Hill Building 
Washington 6, D. C. 

Counsel for Petitioner 


Raymonp W. Berean, Esqurre 
1000 Hill Building 
Washington 6, D. C. 

Counsel for Petitioner 


CERTIFICATE OF SERVICE 


I certify that one copy of the foregoing motion was 
mailed, first class, postage prepaid, this 20th day of Novem- 
ber, 1961 to: 


Lionet KestensauM, Esquire 
United States Department of Justice 
Washington 25, D. C. 


and 


Smwyey G. Kivestey, Esquire 

Assistant General Counsel 
United States Atomic Energy Commission 
Washington 25, D. C. 


Rayrmonp W. Bercan, Esquire 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,530 
Crry or New Barrain, Corwecticut, Petitioner, 


Vv. 


Unrrep States Aromic Exercy ComMIssion 
and Unrrep Srates or America, Respondents. 


BRIEF OF RESPONDENTS IN OPPOSITION TO 
MOTION TO REMAND 


The City of New Britain, Connecticut (hereafter “the 
City”), has appealed to this Court pursuant to 5 U.S.C. 
Sec. 1034 to review a determination of the respondent 
United States Atomic Energy Commission which granted 
an application of Walker Trucking Company for an amend- 
ment of its license to engage in the business of commer- 
cially receiving, temporarily storing, and ultimately dis- 
posing of low-level packaged radioactive wastes (TR 2108- 
2115). The license originally issued to Walker Trucking 
Company (hereafter “Walker”) authorized it to use a site 
at Portland, Connecticut, as a storage area (TR 1376-1423). 
The amendment granted by the Commission, after exten- 
sive hearings, authorized Walker to store such materials 
at a site in New Britain also (TR 2115).* 


The parties have filed a joint statement of issues in- 
cluding: (1) Whether the recent resumption of nuclear 
testing in the atmosphere by the Soviet Union since June 
12, 1961, the date of the Commission’s decision, has so al- 
tered the level of radioactivity in the atmosphere that the 
case should be remanded to the Commission for additional 
hearings; (2) Whether the Commission exceeded its lawful 
authority in granting the amendment; (3) Whether it com- 
mitted-certain procedural errors; and (4) Whether certain 
issues in the joint statement, including the one relating to 

1 Walker has not sought to intervene as a party before this Court Its operations 
have not been stayed, but it apparently intends to remain inactive unless and 
until the license amendment is finally sustained. 
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nuclear testing, are actually presented to this Court by the 
record and the Commission’s decision. 


The City now asks that the Court remand the proceeding 
to the Commission “for the taking of additional evidence” 
on the alleged ground that the recent resumption of nuclear 
testing in the atmosphere by the Soviet Union has rendered 
the Commission’s decision “meaningless” (Motion, p. 3) and 
would render this Court’s decision similarly “meaningless” 
(id., p. 13). Under 5 U.S.C. See. 1037(c), the City’s appli- 
cation may be granted only if it: 


“ |. . shall show to the satisfaction of such Court (1) 
that such additional evidence is material, and (2) that 
there were reasonable grounds for failure to adduce 
such evidence before the agency . . .” 


Like other statutes in similar terms, Section 1037(c) “form- 
ulates a familiar principle regarding newly discovered 
evidence” (see National Labor Relations Board v. Donnelly 
Co., 330 U.S. 219, 234), and the motion to remand is thus 
“addressed to the sound judicial discretion of the Court.” 


Southport Co. v. National Labor Relations Board, 315 US. 
100, 104. In Dolcin v. Federal Trade Commission, 94 App. 
D.C. 247, 257, 219 F. 2d 742, 752, petition for rehearing en 
banc denied, 94 App. D.C. 257, 219 F. 2d 751, cert. den. 348 
U.S. 981, this Court said, construing a statute in similar 
terms: 


“ |. . The function of the appellate court is to permit 
the adducement of newly discovered evidence if upon 
the whole of the case justice seems to require that the 
profferor be permitted to present his new evidence to 
the trier of the facts.” (Italics supplied.) 


We submit that the motion should be denied because (1) 
the proposed subject of the remand, Soviet nuclear testing, 
is not material to the grant of the license in this case; (2) 
in any event, petitioner has failed to make any sufficient 
showing of the additional evidence to be adduced. Accord- 
ingly, in view of the lengthy administrative proceedings 
thus far, justice requires the denial of the motion and the 
consideration of the case on the merits at this time. 
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STATEMENT 
1. The Nature of the Licensed Activity 


The license authorizes Walker to receive and temporarily 
store prepackaged low-level waste materials, including not 
more than 50 curies of “byproduct material” at any one 
time and not more than an aggregate of 700 pounds of 
“source material” during the term of the license (TR 137 7)2 
(The text of the license is at TR 1376-1423, 2115). 


The material must be received in containers which will 
not be opened by Walker, already packed by other licensees 
of the Commission in accordance with the Commission’s 
regulations (R 99, 104, 307-312, 332). Containers must then 
be enclosed in 55-gallon steel drums or, if the containers are 
too large, in custom-built reinforced concrete vaults (TR 
84, 310, 324, 331-332, 344, 408, 418, 1377). The containers 
are to be ultimately disposed of at a location designated 
in the license (TR 1377-1382), which is hundreds of miles 
distant from New Britain, at the latitude of the mouth of 
Delaware Bay (TR 434-435, 1377, 1382). They must be 
encased in cement within the steel drums, where necessary, 


to insure that they will sink at sea (TR 309, 332). 


The wastes which Walker would receive have a low 
level of radioactivity (TR 100). They would generally 
consist of trashy solids slightly contaminated with uranium 
or other radioisotopes, including blotting paper, cleaning 
rags, broken laboratory glassware, other contaminated 
laboratory equipment, lubricants contaminated by tracers, 
scrap metal, and animal carcasses (TR 100-101, 328-329, 
460-463). They are usually generated in the use of radioiso- 
topes by hospitals, physicians, research laboratories and 


2“Byproduct material” is radioactive material (except special nuclear material) 
yielded in or made radioactive by exposure to the radiation incident to the 
process of producing or utilizing special nuclear material. Atomic Energy Act of 
1954, Sec. lle, 42 US.C. Sec. 2014(c); sce 10 CFR Sec. 30.4(b). “Source 
material” is uranium, thorium, or ores containing these materials in concentra- 
tions determined by the Commission. Id. Sec. llx, 42 U.S.C. Sec. 2014x; see 
10 CFR Sec. 40.4(h). “Special nuclear material” means, in general terms, 
plutonium, enriched uranium or other fissionable materials. See id. Sec. Ily, 42 
USC. Sec. 204(e); see 10 CFR Sec. 704(m). The Commission's licensing 
authority is limited to these materials and to nuclear reactors, and docs not 
extend to X-rays and naturally-occurring radioactive material like radium. 
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industrial testing facilities (TR 328-329, 460-463). Although 
the maximum amount of activity permitted in a container 
is 2.7 curies (TR 329, 1378), the levels of activity in actual 
practice would be extremely low, being typically in the 
range of a microcurie (1/1,000,000th curie) to a millicurie 
(1/1,000th curie) (TR 101). The license is not concerned in 
any way with nuclear reactor operations such as this Court 
considered in International Union v. Power Reactor De- 
velopment Co., 108 App. D.C. 97, 280 F. 2d 645, rev’d 367 
U.S. 396, or with intermediate or high-level wastes in 
megacurie (1,000,000 curie) or higher quantities (TR 107- 
108, 329, 461). 


A more detailed description of the prospective method 
of operation by Walker as licensee is at TR 859-886 and 
1867-1871. A general explanation of the various methods 
of disposing of high-level and intermediate-level wastes on 
the one hand and of low-level wastes such as are involved 
in this case on the other is given in Atomic Energy Com- 
mission, “Management of Radioactive Wastes”, AEC Staff 
Exhibit 8, TR 1633-1728. That study includes a discussion 


of the Commission’s program of licensing, regulation and 
inspection (TR 1713-1722) 


2. The Licensing Proceedings 


Early in 1959, after extensive hearings in Hartford, the 
Commission granted a license authorizing Walker to receive 
and store low-level packaged wastes at Portland and to 
dispose of them at sea (TR 1-202, 1811-1825). In April 
of 1959 Walker applied for an amendment to its license 
authorizing it to use its site at New Britain for storage 
(TR 1368-1369). 


At a hearing held in New Britain in June of 1959, the 
City intervened in opposition to the application, as did an 
attorney named Politis on behalf of himself and others 


3 There are approximately a dozen firms now licensed to receive, store, and 
dispose of low-level radioactive wastes (TR 1725-1727). Some of them are 
authorized to receive unpackaged wastes and to package them while others, like 
Walker, may receive only packaged wastes and may not open the containers (id.). 
One such firm’s license has been revoked by the Commission for violation of 
the regulations and the terms of its license. (Coastwise Marine Disposal Co., 
AEC Docket No. 27-13; see TR 931). 
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(TR 206-226). The City identified itself with Politis’ group, 
and joined with it in the conduct of the proceeding (E.g., 
TR 814-815, 853-854, 963, 1951, 1879-1898). The objectants 
requested a three week recess in order to permit them to 
obtain expert assistance (TR 372-377, 394). The hearing 
did not reconvene until June of 1960, a full year later, 
principally because of the objectant’s failure to produce 
their experts. AEC Staff Ex. 5; TR 891-894, 904. During 
this time there was a local election in which opposition to 
the license was a major issue (TR 1028-1029). 


After two more full days’ hearings the hearing examiner 
denied the license (‘TR 1971-1988) on an erroneous interpre- 
tation of the Commission’s regulations which the Commis- 
sion overruled in reversing and remanding the proceeding 
on a finding that (TR 2036-2037) : 


“_.. The specific storage and packaging activity pro- 
posed in this proceeding . . . does not involve any 
credible possibility of contamination of the ground, 
air or water as the result of such activity.” 


The hearing examiner thereupon granted the license 
amendment (TR 2038-2042), and his decision was affirmed 
by the Commission (TR 2108-2115). 


3. The Commission's Findings. and License Conditions 


The original license to Walker, and the amendment here 
challenged, were issued on the basis of findings, required 
by the Commission’s regulations (10 CFR Sec. 30.23(b) (¢), 
40.32(b)(c)), that the applicant is qualified by training 
and experience, and that its proposed equipment, facilities, 
and procedures are adequate to protect health and mini- 
mize danger to life or property (TR 1818-1819, 2039-2040, 
2109). The Commission also found that: 


“the specific storage and packaging activity proposed 
in this proceeding . . . does not involve any credible 
possibility of contamination of he since air or water 


as the result of such activity.” (TR 2108). 


The staff of the Commission made a thorough analysis 
of the hazards of the proposed operation (TR 102-116, 
57-64) and evaluated the proposed operations at New 
Britain and the adequacy of the site there (TR 326-334, 
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824-825, 1950-1958, 1869-1870. See also AEC Staff Ex. 1, 
TR 1041, 1125 and AEC Staff Ex. 5, Items 3 and 4, TR 
1363-1373). The staff’s study included at least two separate 
visits to New Britain in order to study the site (TR 57, 93, 
834-835, 837). 


The staff experts testified that the proposed operation 
presents no danger if the requirements of the Commission 
are complied with (TR 926-927). There have been hundreds 
of thousands of shipments of similar radioactive materials 
in similar containers by ordinary common carrier during 
the past thirteen years, and there is no known instance 
in which any member of the public has been injured by an 
accident (TR 947-950). Although the material is of course 
potentially hazardous if improperly handled (TR 964, 966), 
the precautions required by the Commission effectively deal 
with the potential hazards (TR 966). Those precautions 
include limitation of the quantities which a licensee may 
receive; the specifications of the required packaging; the 
limitations on permissible surface radiation; the quantity 
limits per package; requirements for sealing of packages; 
requirements for packing absorbent materials around 
liquids; specifications for inside and outside containers; 
the qualifications required of employees, including the 
authorized “user” named in the license, and under whose 
supervision operations must be conducted; the prescribed 
procedures; the labels required on all packages; the 
placards prescribed for trucks carrying the materials; re- 
quirements limiting rates of exposure at the periphery of 
the licensee’s “restricted area”; requiremnts for survey 
instruments; and requirements for monitoring (TR 966). 


Under the terms of Walker’s license, interstate transpor- 
tation of the packaged materials must conform to elaborate 
regulations of the Interstate Commerce Commission and, as 
applicable, of the United States Coast Guard (TR 1378, 
1384). Intrastate transportation is governed by a condi- 
tion of the license which imposes requirements paralleling 
the regulations of the Interstate Commerce Commission 
(TR 467, 520, 986, 1378-1381, 1383-1423). That condition 
limits the amount of activity in each container, limits ex- 
ternal radiation levels, imposes labeling requirements, 
limits external surface contamination, prescribes action to 
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be taken by the licensee in case of accident, and governs the 
size of containers (TR 101-102, 329, 1378, 1383-1423). The 
licensee is required to conduct a program of monitoring in 
order to assure that radiation levels prescribed by the 
Interstate Commerce Commission and the Atomic Energy 
Commission are not exceeded (TR 405-406, 468, 1377-137 9). 


The Walker license explicitly incorporates by reference 
all of the requirements of Parts 20, 30, and 40 of the 
Commission’s regulations (10 CFR Parts 20, 30, 40) (TR 
109-111, 347-349, 927, 1376). 


Part 20, “Standards for Protection Against Radiation”, 
prescribes limitations governing the exposure of persons 
to radiation and to concentrations of radioactive material; 
limits the concentrations of such material which may be 
. discharged into the atmosphere and water; and establishes 
standards for the disposal of radioactive wastes. It also 
prescribes protective and precautionary procedures and 
administrative controls including radiation suryeys, per- 
sonnel monitoring, caution signs, labels and signals, stand- 
ards for the instruction of personnel, and various other 
measures. 


Part 30 of the regulations (10 CFR Part 30), which is 
concerned specifically with licensing byproduct material, 
is based on the standards established by Part 20 and in- 
cludes many administrative provisions including restric- 
tions and requirements which are constructive conditions 
of every license (10 CFR Sees. 30.31, 30.32). 


Part 40, which governs source materials (10 CFR Part 
40), includes similar restrictions, limitations, and construc- 
tive conditions. See, e.g., Sec. 40.61. Among other pro- 
visions, these regulations require that the applicant’s pro- 
posed equipment and facilities be adequate to protect health 
and minimize danger to life and property, and that the 
applicant be qualified by training and experience to use 
the material accordingly. See, e.g., Secs. 30.23, 40.32. 


4In addition to the explicit requirements of the regulations, the Commission 
may incorporate in the license at the time of issuance or thereafter, by rule, 
regulation or order, such additional requirements as it deems appropriate to 
promote the common defense and security, and to protect health or minimize 
danger to life or property, 10 CFR Secs. 30.31(a), 40.41(e). Each licensee is 
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L REMAND SHOULD BE DENIED BECAUSE ADDITIONAL EVI- 
DENCE ON SOVIET NUCLEAR TESTS IS IMMATERIAL TO 
THIS CASE. 


KA. The Safety Considerations applicable to the Walker License 
are not Affected by Soviet Nuclear Tests. 


In licensing a waste disposal operation like the one in 
this case, the paramount issue before the Commission is the 
protection of the public health and safety. This was evident 
throughout the proceeding below beginning with the notice 
of hearing (TR 1356-1359), and is also stressed by the 
governing provisions of the Atomic Energy Act and 
regulations.® 


Accordingly, it is most significant that petitioner City 
has not in any way challenged the Commission’s basic 
safety findings in this case—that the licensed facility will 
be operated in accordance with the regulations so as to 
protect health and minimize danger to life or property (TR 
9037, 2040, 2109, 2113), and that there is no credible possi- 
bility of contamination of the ground, air or water from 
the operations at New Britain (TR 2108). 


It is clear, therefore, that the safety considerations ap- 
plicable to Walker in New Britain are not significantly 
related to any hazards from fallout. The reports of the 
National Academy of Sciences—National Research Council 
in the record ® point out that the hazard from world-wide 
fallout arises from its possible ingestion into the human 
body through the breathing of airborne materials and 


through entry into the food chain (TR 1516-1521, 1582-1587, 
ts ie i SS 


required to keep records of the receipt and disposal of licensed material (10 CFR 
Secs. 30.41(a), 40.61), and is subject to comprehensive inspection and testing 
(10 CFR Secs. 30.43, 30.44, 40.62, 40.63). The Commission may require such 
additional records and reports, and provide for such additional inspections, as 
are necessary to effectuate the purposes of the Act and regulations (10 CFR 
Secs. 30.31(b), 40.31(b)). 

The Commission’s elaborate program of inspection of licensees, and the 
surveillance of licensed waste disposal operations, are described in the record 
at TR 341.343, 477, 481-486, 491-497. 

5 Sections 61, 63, 81, 42 U.S.C. 2091, 2093, 2111; 10 CFR Parts 20, 30, 40. 

6“The Biological Effects of Atomic Radiation—A Report to the Public, 1960” 
and “Summary Reports, 1960”, AEC Staff Exs. 6, 6, TR 1508-1530, 1531-1632. The 
reports were prepared by a group of experts of preeminent standing (TR 567, 
1533, 1522-1530). 
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1592-1594). In contrast, as the Statement shows, Walker 
is licensed only to handle packaged wastes without opening 
the packages, and the operation at New Britain is storage 
and further packaging only. As the Commission staff ex- 
perts testified, detailed analysis of New Britain’s local 
environmental conditions was unnecessary since Walker 
did not propose—and was not being authorized—to disperse 
any radioactive materials into the environment at that 
location (TR 347-355, 854-856, 927).’ Since there is not 
any “credible possibility” of environmental pollution from 
Walker’s New Britain facility, the issue below was only 
the possible effect of external radiation from packaged 
material, not comparable to the ingestion of radioactive 
materials from world-wide fallout. 


Moreover, the record is clear that Walker’s contribution 
to radiation exposure of the public will be essentially zero. 
This is the result of the absence of environmental contami- 
nation and the very small quantities and low concentrations 
in the containers of the radioactive waste, and the pre- 
cautions required by the Commission. See Statement supra. 
The point was made explicitly in the testimony of Dr. 
Stonier, the expert witness for the objectants contesting 
the license. Dr. Stonier agreed with the National Academy 
of Sciences—National Research Council report that radio- 
active waste operations had not had any significant effect 
on the public, its invironment or natural resources (TR 
569, 573-574); see note 7, supra, and he emphatically en- 
dorsed the standards of radiation safety imposed by the 
Commission, specifically approving Part 20 (TR 560, 567). 
Dr. Stonier concluded that Walker’s operations, subject to 
the conditions approved by the Commission’s staff, would 
present no danger to the public health (TR 576) and that 
“for practical purposes there is no radiation” from 
Walker’s operations at East Street, the street nearest the 


7 Walker’s disposal site is hundreds of miles from New Britain in the Atlantic 
Ocean (TR 1377-1382). The National Academy of Sciences—National Research 
Council Report in the record discusses the health aspects of radioactive waste 
disposal, noting that such wastes are shipped in increasing numbers and wide 
varieties by all common modes of transport and that the significant health aspects 
center about their distribution to the environment (TR 1518-1519). It concludes 
that “To date, radioactive waste operations [including their actual dispersal to 
the environment] have not resulted in any significant effect on the public, its 
environment or its resources” (TR 1518). 
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plant (TR 577-582, 595). He expressed anxiety on the sole 
ground that there might be some accident (TR 582) but 
he could not say what accident might in fact endanger 
public health (TR 561, 582, 595, 616-617). Dr. Stonier 
admitted that his anxiety was based on “unimagined ac- 
cidents” (TR 616-617). 


Present and future fallout as a component of background 
radiation were by no means overlooked at the hearings 
which, as the Court may recall, occurred when interest in 
fallout was at a height. Fallout had been referred to in 
the hearing at Portland on the grant of the original license 
(TR 158, 177-181). Again, at the New Britain hearing, 
Walker’s expert consultant referred to fallout in connec- 
tion with his discussion of background radiation in the 
environment (TR 436-437) and counsel for objecting parties 
made a proposal, never pursued, to examine concerning a 
United Nations report on fallout (TR 317-318). 


The reasons why the protesting parties did not pursue 
the matter is apparent. For this case is not affected by 
any possible hazard from fallout even if that were material 
to an activity involving radiation exposures at the maxi- 
mum permissible levels. Walker was licensed to conduct 
an operation in New Britain which results “for practical 
purposes . . . [in] no radiation” at the nearest areas ac- 
cessible to the public. Accordingly, changes in fallout level, 
such as the City suggests, are clearly not material to evalu- 
ation of the safety of Walker’s operations, and remand to 
consider the issue is not warranted. 


80On March 31, 1958, the Soviet Union announced its intention to discontinue 
the testing of atomic weapons, conditioned on the cessation of testing by the 
United States and the United Kingdom. (2 Documents on Disarmament, 1945- 
1959, Department of State, p. 978). On August 22, 1958, the United States an- 
nounced that it was prepared to withhold testing of atomic weapons from the 
beginning of disarmament negotiations, and to suspend testing on a year-by-year 
basis on stated conditions. Id., p. 111. On October 30, 1958, the United States 
ended a series of nuclear tests, and on November 3, 1958, the Soviet Union 
conducted its last announced nuclear test until its recent series (New York Times, 
September 26, 1961, p. 9, col 1). The hearing in this case on the original Port- 
land application was held on November 19, 1958 (TR 1-202). The hearing in 
New Britain commenced on June 3, 1959, and was concluded on June 1416, 1960 
(TR 203-1040) . 
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B. Soviet Nuclear Testing does not Affect the Radiation Exposure 
Limits Established by the Commission. 


Petitioner has not advanced any ground to suspect that 
- nuclear testing wil make Walker’s licensed operation un- 
safe. Its argument, rather, is a generalized attack upon 
the Commission’s standards, apparently based upon the 
folowing line of reasoning: (1) Petitioner assumes, first, 
that the Commission’s regulations presuppose a static, un- 
varying radiation exposure to the public from natural 
background. (2) It asserts, next, that the natural back- 
ground has been so changed by the Soviet nuclear tests 
that the Commission’s standards for radiation exposure 
from licensed operations must be reexamined. The pe- 
titioner’s premises are plainly erroneous. 


1. The Commission’s standards for radiation exposure 
from licensed facilities set forth in Part 20 of its regula- 
tions are based upon the best available scientific judgment.* 
The radiation standards clearly contemplate, and are based 
upon an understanding of, the variations in exposure to 
radiation from natural and other sources outside the atomic 
energy program, including medical x-rays and natural back- 
ground sources such as radioactive minerals and cosmic 
rays.?° The “exposure of the whole population to radia- 
tion” (Statement of Considerations, 10 CFR Part 20, 22 FR 
548, 549, January 29, 1957), of which fallout is itself only 


The standards conform to the recommendations of the National Committee on 
Radiation Protection (National Bureau of Standards Handbook 52, 59, and 69) 
and the Radiation Protection Guides recommended by the Federal Radiation 
Council and approved by the President. See 22 FR S48, 549, January 29, 1957; 
25 FR 8595,. September 7, 1960). The Federal Radiation Council is a cabinet 
level body, established “to advise the President with respect to radiation matters, 
directly or indirectly affecting health, including guidance for all Federal agencies 
in the formulation of radiation standards . . .” 42 USC 2021(h). 

10 Jd. See Federal Radiation Council, Memorandum for the President, 25 FR 
4402 and NAS-NRC Reports, TR 1607, 1578, 1599 and passim. For a study of 
the major effect of medical x-rays and natural background, and the comparatively 
minor part played by exposure to other sources including fallout, see Staff report 
of Federal Radiation Council, Report #1, Background Material for the Develop- 
ment of Radiation Protection Standards, p. 22 (G.P.0. 1960). The more con- 
servative permissible level recently established by the Commission regulations for 
areas accessible to the public is the same as the Radiation Protection Guide 
recommended by the Federal Radiation Council for individual members of the 
public for other than natural background and medical activities. 10 CFR 20.105. 
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one minor element (TR 1607), has been taken into account 
in establishing the Commission’s highly conservative radia- 
tion standards to “provide, in accordance with present 
knowledge, a very substantial margin of safety.” See 
Statement of Considerations, supra. See also Statement of 
Considerations, 10 CFR Part 20 (revision), 25 FR 8595, 
September 7, 1960." Any checking of background radiation 
at licensed facilities is not for the purpose of finding out 
whether it has changed, as petitioner assumes (pp. 5-11). 
On the contrary, variation and fluctuation are inevitable 
and are expected. As the record shows, background radia- 
tion is checked merely for the purpose of excluding it in 
measuring a licensee’s compliance with the Commission’s 
uniform standards of performance, and in order to de- 
termine his actual contribution to the burden of radiation 
in the environment (TR 323, 436; ef. 855-856, 347-358). 


The undoubted conelusion is that the standards presently 
applied by the Commission fully consider and anticipate 
wide variations in radiation exposure from natural back- 
ground, man-made sources and fallout. Variations in meas- 
urements do not suggest or require revision of standards, 


since the standards were formulated to give a very sub- 
stantial margin of safety against any possible hazard. 


2. For its assertion that there has been “a substantial 
change in background radiation as a result of the Soviet 
nuclear tests, petitioner (pp. 14-16) cites newspaper reports 
of increases in certain radioactivity measurements. It does 
not, however, indicate what was being measured, and does 
not place the units measured in the perspective of total 
radiation exposures. 


It is clear from the report of the National Academy of 
Sciences—National Research Council in the record, that 
the measurements cited reflect “intermediate fallout” from 


11In 1960, the Commission reduced the permissible exposure levels and per- 
missible concentrations of radioactive material in air and water under its regula- 
tions. This move was taken in accordance with the revised recommendations of 
the National Committee on Radiation Protection in the interests of conservatism 
and in view of the probability of a large future increase in peacetime uses of 
atomic energy, although there had been no evidence of injury or damage from 
the prior exposure levels. See Addendum to National Bureau of Standards Hand- 
book 59, April 15, 1958. 
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the recent Soviet testing, a transient effect within the first 
weeks following the nuclear explosions in the atmosphere 
rather than long-term world wide fallout (see AEC Ex. 7, 
TR 1582-1587). 


In any case, world wide fallout is only one, and a 
relatively small, factor in individual exposures, as shown 
by the scientific information above noted (See e.g., TR 1607, 
1578, 1517). That future fallout has been considered in 
the establishment of radiation standards is confirmed by 
the fact that the Federal Radiation Council report clearly 
took into account the possibility of further nuclear testing 
in formulating its recommendations.” 


Moreover, the only clear statement of expert opinion 
offered by petitioner is contrary to its own inference. It 
quotes a United States Public Health Service statement * 
of October 26, 1961, saying: 


“Fallout levels resulting up until now within the United 
States from the new series of Soviet nuclear tests do 
not warrant undue public concern nor initiation of 
public health action designed to limit intake of radto- 
active materials by indwiduals or large population 
groups in any part of the country.” (Italics supplied.) 
Finally, the fallacy of petitioner’s position is stressed 
by its reference to a hypothetical nuclear explosion in the 
vicinity of New Britain and its disingenuous confusion of 
such explosion with the present world wide fallout from 
weapons testing. The fundamental distinction between the 
local effect of a nuclear explosion on one hand and world 
wide fallout on the other is obvious and is made abundantly 
clear in this record by the reports of the National Academy 
of Sciences—National Research Council (AEC Staff Exs. 
6, 7, TR 1516, 1582-1586). 


This case does not involve the explosion of a nuclear 
bomb in the vicinity of New Britain. It is concerned simply 
with the licensed storage of discarded laboratory glassware 
and the like and other slightly contaminated trash in steel 
drums under the protection of the Commission’s regulations 


12 Notes 9, 10 supra. 
13 The full text of the Public Health Service statement is attached to this 
brief as Appendix A. 
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and surveillance—an operation in which the objectants’ 
expert, Dr. Stonier, could not imagine any danger to the 
public (TR 616-617). 


IL IN ANY EVENT, PETITIONER HAS FAILED TO MAKE SUFFI- 
CIENT SHOWING OF ADDITIONAL EVIDENCE TO SUPPORT 
REMAND. 


Even if fallout were relevant to this case, the motion to 
remand should be denied because the City does not say 
what facts it expects to prove if the hearing should be 
reopened now. It presents nothing approaching the sub- 
stance of admissible evidence. 


The Court may perhaps take judicial notice of the recent 
resumption of nuclear testing by the Soviet Union on Sep- 
tember 1, 1961 (New York Times, September 26, 1961, p. 9, 
col. 1), and of the suspension of those tests on November 5, 
1961, before the present application for remand was filed 
(New York Times, November 6, 1961, p. 3, col. 4). But 
the City has offered no basis on which the Court could 
properly take judicial notice of its vague and quantitatively 
unspecified suggestions of injury to the public health. Ju- 
dicial notice may not be taken of assertions presented as 
scientific fact but vague and fragmentary in content, ex- 
pressed in unspecified units from largely unidentified 
sources, and without even a clear claim to materiality. Cf. 9 
Wigmore, Evidence (3d ed. 1950), Sec. 2580. The City has 
identified no prospective witnesses. It has offered not the 
evidence which it proposes to adduce, but an assurance that 
it will not be ready to produce any evidence until the Spring 
of 1962 or afterward. It offers no proposed expert testi- 
mony that atmospheric radiation levels have approached 
those which would be material to the Commission’s regula- 
tory activities. Indeed, as we have shown, the only state- 
ment it offers, the Public Health Service announcement, is 
to the contrary. And its suggestions are clearly refuted 
by the published scientific information on the basis of which 
the Commission’s standards were formulated. 


After hearings reflected in 1,037 s of transcript and 
voluminous exhibits, this Court should be reluctant to 
reopen this proceeding except on a clear showing that 
justice requires it. Pinnellas Broadcasting Co. v. Federal 
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Communications Commission, 97 App. D.C. 236, 230 F. 2d 
204; Cia Mexicana de Gas v. Federal Power Commission, 
167 F. 2d 804 (CA 5th). A party who seeks to overturn the 
determination of an administrative agency after such ample 
hearings and such delays as have occurred here, and made 
on full findings (TR 1996-1997, 2036-2040, 2108-2115), 
should be required to make a showing having at least the 
degree of particularity required of an offer of proof. Cf. 
McCormick, Evidence (1st ed. 1954), Sec. 51. Such a show- 
ing should be made by the proposed testimony of identified 
witnesses who would offer to testify as to specific facts 
stated in advance for the Court’s appraisal, or by the asser- 
tion of specific alleged scientific facts “verifiable with 
certainty” as common knowledge. McCormick, Evidence 
(Ist ed. 1954), Sees. 323, 325. 


These requirements are particularly apt in this case, 
in which petitioner is challenging the action of an expert 
agency to which Congress has delegated broad authority to 
formulate policies, evaluate scientific information, and 
apply health and safety standards to specific cases. See 
Section 161(b)(i)(3) of Atomic Energy Act, 42 U.S.C. 
2201(b) (i) (3). Congress recognized the Commission’s 
“special competence” in this area. 100 Cong. Rec. 10079, 
3 Leg. His. 3103.% The Act follows the established pattern 
of regulatory legislation, which defines broad areas for 
regulation and establishes standards for judgment ap- 
propriate to the problems to be solved. National Broad- 
casting Co. v. United States, 319 U.S. 190, 220. The Supreme 
Court has emphasized the deference which is due to the 
Commission’s interpretation of the Act and its findings 
(Power Reactor Development Co. v. International Union, 
367 U.S. 396), deference which the Fifth Circuit has recog- 
nized in sustaining a previous decision of the Commission 
granting a waste disposal license. Harris County v. United 
States of America, 292 F. 2d 370 (CA 5th). These decisions 
have thus applied to the Commission’s determinations the 
rule that great weight is to be given to the expert judgment 
of a regulatory agency. State of New York v. United States, 
331 U.S. 284; Hildreth v. United States, 331 U.S. 866. 


14 Legislative History of the Atomic Energy Act of 1954, compiled by the 
Atomic Energy Commission. 
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The Commission has full authority to meet changing con- 
ditions by quasi-legislative activity through amendment of 
its rules as available technical and scientific information 
warrants, and the Commission is conscious of its continuing 
responsibilities. Its standards are always under review. 

‘See 22 F.R. 548, 549, January 29, 1957. If there should be 
a rise in background levels such as is not now to be antici- 
pated, the Commission might conceivably modify its stand- 
ards of permissible exposures. It might change its report- 
ing or inspection procedures, or intensify its enforcement 
and procedural controls. However, nothing in the record 
suggests, and the City does not proffer any additional 
evidence to show, any present necessity for reexamination 
or revision of existing standards for licensed atomic energy 
operations. 


This Court pointed out in Dolcin Corp. v. Federal Trade 
Commission, 94 App. D.C. 247, 219 F. 2d 742, 746, petition 
for rehearing en banc denied, 94 App. D.C. 257, 219 F. 2d 
751, cert. den., 348 U.S. 981, that administrative agencies 
are under a Congressional mandate imposed by the Ad- 
ministrative Procedure Act, Secs. 6(a), 5 U.S.C. See. 
1005(a), requiring them to 


“._. proceed with reasonable dispatch to conclude any 
matter presented.” 


The: authority and the competence of the Commission to 
deal with any emerging conditions which may require 
official action, and the adequacy and propriety of its quasi- 
legislative authority as a means to do so through rule- 
making, reinforce the basic considerations of administrative 
finality which require denial of this motion. Cf. Massachu- 
setts Bay Telecasters v. Federal Communications Commis- 
sion, 104 App. D.C. 226, 261 F. 2d 55, cert. den. sub nom. 
WHODH Inc. v. Federal Communications Commission, 366 
U.S. 918; Daniels v. United States, 242 F. 2d 39 ( CA 7th) ; 
see also Guinan v. Federal Communications Commission 
(C.A. D.C. No. 16,163, decided December 7, 1961). 


CONCLUSION 


For the foregoing reasons, we respectfully submit that 
the Petitioner’s application to remand this case to the 
Atomic Energy Commission should be denied. 


Lee LoEvINGER, 
Assistant Attorney General 


LioneEL KESTENBAUM, 
Attorney, 
Department of Justice 


Nex D. Namen, 
General Counsel 


Courts OULAHAN, 

Deputy General Counsel 
Swney G. Krnes.ey, 

Assistant General Counsel (Solicitor) 
Wruiam C. Par.er, 

Attorney, Office of the General Counsel 


United States Atomic Energy Commission 


EXHIBIT A 


Fattour SurveEmLLaNce AND PROTECTION 


U.S. Department or Heatra, Epucation, aND WELFARE 


PUBLIC HEALTH SERVICE 


FOOD AND DRUG ADMINISTRATION 
October 26, 1961 


Fallout levels resulting up until now within the US. 
from the new éeries of Soviet nuclear tests do not warrant 
undue public concern, nor initiation of public health action 
designed to limit intake of radioactive materials by indi- 
viduals or large population groups in any part of the 
country. 


However, present levels do warrant continuous, intensive 
surveillance by Federal, State and local governments and 
consideration of protective measures which might be taken 
if they should be found necessary. 


In order to understand clearly the potential hazards of 
fallout, and the importance of close surveillance, some of 
the basic biological facts and assumptions must first be 
explained. 


Life on earth has developed to its present state amid 
continuous natural radiation from rocks, soil and from 
outer space. With the discovery and widespread use of 
radium, X-rays and nuclear fission, all living matter, man 
in particular has received additional radiation exposure. 
The amounts received from man-made sources vary among 
individuals and in different areas. 


Much has been learned about the biological effects of 
heavy exposure to radiation through studying individuals 
who have received large amounts of radiation from ac- 
cidental consumption of radium, for example, or from 
overexposure to X-rays, and by extensive research on 


‘This statement was prepared as background information for the Press and 
the public. Further information may be obtained from the Public Affairs Office, 
Division of Radiological Health, Public Health Service. Telephones: WO 3-4949 
and WO 34957. 
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animals. They may include somatic effects, ie., injury 
within the lifetime of the individual, such as leukemia, 
some other forms of cancer, or shortened life expectancy. 
Another effect that has been observed in the descendants 
of animals given heavy and prolonged exposure is that of 
genetic damage, ranging from very serious to inconse- 
quential health effects in subsequent generations. 


On the other hand, very little is known about the effects 
on animals or humans of very low but prolonged exposures, 
such as from natural background radiation, radioactive 
industrial wastes, or fallout from distant nuclear tests. 
The consensus of scientific opinion is that the most prudent 
course is to assume there is no level of radiation exposure 
below which can be absolutely certain that harmful effects 
may not occur to at least a few individuals when sufficiently 
large numbers of people are involved. This is known as the 
“non-threshold” concept. 


The non-threshold concept has been adopted as a basic 
assumption for planning purposes by the United States 
Government and many national and international scientific 
organizations. It is the basis for U.S. policies and programs 
for the assessment of radiation hazards and for control 
measures designed to limit exposures of large population 
groups. 

When this non-threshold concept is applied to present 
radiation exposure levels being experienced in the US. 
from all sources, including fallout, the following assessment 
can be made: 


The extra radiation caused by the Soviet tests will 
add to the risk of genetic effects in succeeding genera- 
tions, and possibly to the risk of health damage to 
some people in the United States. It is not possible to 
determine how extensive these ill effects will be—nor 
how many people will be affected. At present radia- 
tion levels, and even at somewhat higher levels, the 
additional risk is slight and very few people will be 
affected. Nevertheless, if fallout increased substan- 
tially, or remained high for a long time, it would be- 
come far more important as a potential health hazard 
in this country and throughout the world. 


It is the obligation of our Federal and State governments 
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to undertake all possible measures to assess accurately the 
public health significance of the present fallout situation, 
and to prepare for actions to safeguard the public health 
if these become necessary. 


The steps involved are as follows: 


1. Maintain continuous, nationwide atmospheric sur- 
veillance, for “alerting” p ses, of fallout levels in 
terms of “gross beta activity ?, which means measuring 
the total radioactivity of air samples by counting their 
beta radiation emissions. These measurements serve 
as a quick indicator of the total amount of fallout in 


any particular area. 


It should be noted that at the levels accompanying 
distant nuclear tests, as distinguished from nuclear 
imary concern is not with external ex- 

r from internal ex- 

taken in with air, 


ionth o 
ivalent to the 


consists of F 
cooperating to 
radioactive sub 
area. 


This is necessary because of the variation in body 
distribution, retention time within the body, and “half- 
life” of the various radioactive components of fallout. 
“Half-life” is the time required for a radioactive sub- 
stance to lose one-half of its radiation strength. From 
a health standpoint, among the most important fallout 
constituents are these so-called “beta emitters”: 


Todine-131: 
half-life, 8 days; disposition—thyroid gland 


Strontium-89: 
half-life, 53 days; disposition—bone 
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Strontium-90: 
half-life, 27 years; disposition—bone 


Cesium-137: 
half-life, 27 years; disposition—whole body 


3. After these determinations have been made in any 
particular area, the next necessary step is to interpret 
the levels found in air, water, or particular items of 
food, in the light of the guidelines for human exposure 
recommended by the Federal Radiation Council for 
normal peacetime operations and accepted by the 
President on September 20, 1961. These guidelines 
reflect a scientific consensus on the potential hazards 
of radiation balanced against the reasons for accepting 
the hazards, and are expressed in terms of three dif- 
ferent “ranges”. For each range there are certain 
“graded scales of action” that should be taken, or con- 
sidered, by Federal, State and local governments. 
Fach range is the average daily amount of a specific 
radioactive substance that might be taken in through 
air, water or food by the average individual in a large 
population group as actually measured or closely esti- 
mated for an entire year. 


The upper limits of Range II intake were considered 
by FRC as an acceptable risk for a lifetime, but it was 
recommended that average daily intake for only 1 year 
be used for administrative and regulatory purposes. 


The ranges and graded actions recommended in the 
FRC report are as follows: 


Ranges of Daily Intake 
(Micromicrocuries Per Day Averaged for 1 Year) 
for Use in Graded Scales of Action 


2 
Radionuclide Range I Range II Range II 


Todine-131 0-10 10-100 100-1,000 
Strontium-90 0-20 20-200 200-2,000 
Strontium-89 0-200 200-2,000  2,000-20,000 


Graded Seales of Action 


Routine surveillance 

Detailed surveillance and analysis 
Consideration of control measures de- 
signed to limit intake 
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When radiation levels being detected in a icular 
area are in Range II, the action needed is to etermine 
precisely how much and what kind of radioactive sub- 
stances are actually likely to enter the human body over 
the course of a year by various routes, ie., air, water, 
milk, and other foods. Federal, State and local govern- 
ments are now making such determinations. 


4. At average levels tending to exceed the upper 
limit of Range II, FRC guidance indicates considera- 
tion should be given to possible actions that could be 
taken to reduce exposures of the population. It is 
important to remember that the FRC recommendations 
are intended for guidance in normal peacetime opera- 
tion, in which the release of radioactive substances to 
our environment is under our control. Therefore, the 
health risk permitted is extremely small. 


The source of current fallout is not under our con- 
trol. Thus, action possibilities are restricted to those 
designed to control human intake of contaminated air, 
water and food. However, drastic measures to con- 
trol the air, water and food supplies of large popula- 
tion groups might hold threats to health more im- 
mediate and serious than the increased risk from the 
radiation exposure accompanying nuclear tests. 


Because of this fact, Federal, State and local health 
authorities, and other appropriate official and scientific 
groups are concentrating their attention on particular 
problems that may develop in particular areas. 


Before any action is taken, the consequences of such 
actions would be weighed carefully against the risk of 
radiation exposure. The radionuclide of principal con- 
cern at the moment is iodine-131 which, as already 
announced, is appearing in fresh food, particularly 
milk. It should be emphasized that the quantities of 
iodine-131 that have accumulated in milk to date (Octo- 
ber 26, 1961) do not exceed the Federal Radiation Coun- 
cil guidelines for yearly consumption under normal 
peacetime conditions. 


If it became necessary to reduce the iodine-131 intake 
of the population in a particular area, certain steps 
could be taken, such as: 


a. Changes in dairy cattle feeding ractices—from 
contaminated to uncontaminated fo 
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b. Diversion of milk with high levels of contami- 
nation to manufacturing processes which permit 
storage until radioactive decay can take place. 


c. Increasing the time other foods are held before 
distribution. 


Of course if a critical situation developed, the Federal 
Government has authority under the Food, Drug, and 
Cosmetic Act to seize interstate supplies of milk and other 
foods showing high radioactivity. State and local health 
officers have similar authority to deal with foods and milk 
not in interstate commerce. However, such actions are not 
in prospect in view of the levels of activity currently being 
found. The health authorities of the nation are giving care- 
ful consideration to the possible situations under which 
various corrective actions might be necessary. 


It is evident that an important element of health pro- 
tection is continuous surveillance and analysis. 


To achieve this, a number of Federal-State systems for 
public health surveillance, detailed investigation, and radia- 
tion control measures have been developed. The primary 
Federal responsibility for surveillance and study lies with 
the Department of Health, Education, and Welfare. In co- 
operation with State and local health departments, the 
Public Health Service of the Department operates a nation- 
wide “early warning” atmospheric radiation surveillance 
network currently comprised of 58 stations, and a 60-station 
milk radiation monitoring system. In addition, the Public 
Health Service has well-established networks for general 
air and water pollution monitoring with a total of 343 
stations. All of these include radiation monitoring among 
their capabilities and all are being expanded. For example, 
daily samples of drinking water are being collected in 12 
major cities and analyzed for specific radioactive content 
on a weekly basis, and plans are ready for more extensive 
monitoring if necessary. Rounding out the Public Health 
Service resources is a system of highly specialized regional 
radiological health laboratories. 


The Food and Drug Administration has expanded its 
program of monitoring the levels of radioactive contami- 
nation in foods. Working though 18 District offices and 39 
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Resident Inspection Stations, its inspectors are sampling 
foods from all parts of the Nation; particularly those areas 
where the Public Health Service’s air monitoring network 
has indicated the highest concentration of atmospheric 
contamination. Additionally, FDA collects samples from 
selected lots of food being imported into the United States. 


These samples are being analyzed for total beta activity 
and selected samples are further tested to determine what 
specific radioisotopes are present and in what amounts. 


In addition there are the extensive special-purpose radia- 
tion surveillance and research facilities of the Atomic 
Energy Commission and the Departments of Defense, Com- 
merce, and Agriculture. 


All Federal programs and resources work in close con- 
cert, and follow the same radiation protection standards, 
through the coordinating influence of the Federal Radiation 
Council. This Council acts as an advisory body to the 
President, and, through its technical study groups, draws 
upon the Nation’s outstanding scientific experts both in 
and out of Government for technical opinions. Members 
of the Council are the Secretary of Health, Education, and 
Welfare, Chairman; the Secretaries of Defense, Labor, and 
Commerce; and the Chairman of the Atomic Energy 
Commission. 


Supplementing these Federal programs and resources is 
a steadily increasing radiological health capability among 
State and large city governments. Their programs are 
usually centered in the departments of public health, with 
certain special responsibilities often located in other agen- 
cies such as State or city departments of public safety. At 
every level of government, resources and programs are 
being expanded to cope with the potentially hazardous situ- 
ation the Nation now faces. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMIBA CIRCUIT 
No. 16,530 
Crry or New Britain, Connecticut, Petitioner, 
v. 


Unitep States Aromic Enercy Commission 
and Unirep Srates or America, Respondents. 


REPLY MEMORANDUM ON MOTION TO REMAND 


This brief reply memorandum is submitted solely for 
the purpose of bringing more sharply into focus and plac- 
ing in proper context the contentions of the petitioner City 
which have tended to become obscured in a host of scientific 
and administrative hypertechnicalities. 


The City’s Motion for Remand is clearly supported by 
these undeniable facts: 


1. The sum total of all measurable radiation is caleu- 
lated by the simple addition of two variable factors— 
the amount which is present in the atmosphere at all 
times and the amount which may be introduced into 
an area by licensed or unlicensed activities. In de- 
termining whether a license should be granted the 
Commission determines whether the sum total of these 
two factors presents a radiation hazard within the 
limits prescribed for public safety. 


2. The Commission made such a determination when 
it issued the license which is here under review and, 
as a result of such a determination, it limited the 
amount of by-product and source material which the 
licensee was authorized to handle. There is no sugges- 
tion in the record, nor can there be one, that the 
licensed activity would introduce no radiation as a 
result of its operations. 


3. Now, one of the factors present in the Commis- 
sion’s grant of a license has varied upwards in an un- 
measured amount. The petitioner does not purport 
to be sufficiently expert to make a determination as to 
whether the safety limits have been, or may foreseeably 
be, exceeded. 
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4. As a result, the City simply asserts the right to 
have the agency which was authorized and directed 
by Congress to make such determinations, make a new 
evaluation, one based upon standards as they are 
today, not as they were more than a year ago. 


Although this may be an oversimplification of the scientific 
process utilized in arriving at the Commission’s decision, 
the petitioner asserts that it is only reasonable, when two 
variable factors have been found not to exceed a given 
total and when one of those factors has increased upwards 
in an admittedly unknown amount, to make a new scientific 
calculation to determine whether the sum total of the 
factors is still within allowable limits. 


The City’s position is supported both by law and by 
applicable regulation. The Atomic Energy Commission is 
authorized by 42 U.S.C. 2201(b) to establish those stand- 
ards governing the possession of special nuclear, source or 
by-product material as the Commission finds necessary or 
desirable to protect health and to minimize danger to life 
and property. In accordance with that broad legislative 
grant of authority, the Commission established certain 
criteria. These are found, inter alia, in 10 C.F-R., Part 20, 
entitled “Standards For Protection Against Radiation”. 
Moreover, the Commission itself has recognized that not 
all radioactive exposure is subject to control, for the pur- 
pose of the standards found in 10 C.F-R., Part 20 is “to 
control the possession, use and transfer of licensed ma- 
terial .. . in such a manner that exposure to such material 
and to radiation from such material, when added to ex- 

to unlicensed radioactive material and to other un- 
licensed sources of radiation in the possession of the 
licensee, and to radiation therefrom, does not exceed the 
standards of radiation production prescribed in the regu- 
lations in this part.” 10 C.F.R. 20.1(b). It is clear, there- 
fore, that in licensing various activities, the Commission 
must, by its own regulations, take into consideration the 
environmental radiation in the area where the licensee will 
dperate. This is made even more clear by the table of 
permissible concentrations “above [the] natural back- 
ground” found in 10 C.F-R., Part 20, App. B. 


It is equally clear that in the Commission’s view those 
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general regulations apply to the license here under review. 
10 C.F.R. 20.2 makes the regulations in 10 C.F.R., Part 20, 
applicable to all persons receiving, possessing, using or 
transferring by-product, source or special nuclear material 
under general or specific AEC licenses issued pursuant to 
10 C.F.R., Parts 30, 40 or 70. The original license issued 
to the Walker Trucking Company reveals that it is issued 
pursuant to 10 C.F.R., Parts 30 and 40 and subject to the 
safety provisions of 10 C.F.R., Part 20. (Tr. 1376). 


The respondents argue on brief that one variable factor, 
that of background radiation as it has been increased by 
the recent Soviet nuclear test explosions (and as it may 
be increased by the proposed resumption of American 
atmospheric nuclear test blasts), is still such as to leave 
the radiation total in the petitioner City within allowable 
limits. This, however, is not the function of respondents’ 
counsel. This determination is one entrusted by Congress 
to the Atomic Energy Commission itself and petitioner 
submits that not only must the determination appear from 
a decision of the agency and not “be supplied by contentions 
in the briefs”, Montship Lines, Ltd. et al. v. Federal Marv- 
time Board, Nos. 15783-809, et sec., passim (D.C. Cir. June 


30, 1961), Slip Op. page 14; S.E.C. v. Chenery Corporation, 
318 U.S. 80, 94 (1954), but that the Agency itself must, in 
fact, make such a determination. 


Respondents’ objection that the City did not set forth 
what evidence it intended to present in the same manner 
as would be required on a motion for new trial based on 
newly discovered evidence is without merit. Congress has 
established a specific agency of the government and en- 
trusted that agency with the protection of the public health 
and safety in nuclear matters. The decisions which the 
City seeks are those which respondents are required to 
make and which they have a peculiar capacity to make. 
The City only asserts the right to have these findings made 
on the basis of the most current scientific data. 


The Respondents suggest, finally, that to grant the re- 
mand would be to fly in the face of the requirement of 
expedition in administrative proceedings. See, e.g.,5 U.S.C. 
1005(a). The City does not in any way quarrel with this 
general proposition. As the City has previously noted, 
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however, this is an area which reaches the very periphery 
of present scientific knowledge and involves facts, the sig- 
nificance of which is subject to scientific debate. Motion 
for Remand, pp. 16, 17. Under these circumstances, and 
particularly since the licensee, one of the ones most im- 
mediately concerned with the grant of the license, has 
neither sought to intervene here nor sought to operate 
under the license as issued, the City submits that a new, 
eurrent and scientifically more accurate survey be made 
by the Commission to determine the effect of the after- 
occurring events which, beyond any doubt, have affected 
the radiation level in New Britain. 


CONCLUSION 


The City again submits that this Court should, pursuant 
to 5 U.S.C. 1037(c), remand these proceedings to the 
Atomic Energy Commission for a reassessment of the 
the radiation peril. Its reasons are those set forth herein 
and in its previous Motion for Remand. These reasons, 
it is submitted, make it most clear that in the circumstances 
of this case much could be gained and nothing lost by a 
reexamination of these clearly pertinent data. 


Epwirx P. McManvs 


Raymonp W. Bercan 
100 Hill Building 
Washington 6, D. C. 
Counsel for Petitioner 


CERTIFICATE OF SERVICE 


A copy of the foregoing reply memorandum was mailed, 
first class postage prepaid this 15th day of January, 1962 
to: Lionel Kestenbaum, Esquire, Department of Justice, 
Washington, D. C., and Sidney G. Kingsley, Esquire, As- 
sistant General Counsel, U. S. Atomic Energy Commission, 
Washington 25, D. C. 


Raymonp W. Bercan 
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For Walker Trucking Company 


Paul J. McQuillan, Esq., Corporation Counsel 
For City of New Britain, Connecticut 
Algert F. Politis, Esq., New Britain, Connecticut 
For Intervenors, John Aukshunas, et al. 


Sidney G. Kingsley, Esq. 
For the Staff of the Atomic Energy Commission 


(Robert Lowenstein, Counsel for Division of Licensing & 
Regulation, and William C. Parler, Esq., with him on the 
Findings, Conclusions, and Briefs) 


INTERMEDIATE DECISION 
PERTAINING TO APPLICATION FOR AMENDMENT OF LICENSE 
TO ADD NEW BRITAIN, CONNECTICUT AS A 
STORAGE AND PROCESSING SITE 


Walker Trucking Company, New Britain, Connecticut 
(Walker) filed an application for an amendment to its 
byproduct waste disposal license, seeking authority to re- 
ceive in New Britain and further package and prepare for 
sea disposal certain low level radioactive waste products. 


Walker is the holder of Byproduct Material License No. 
6-3627-1, which authorizes it to conduct the foregoing de- 
seribed activities from a Portland, Connecticut location. 
The New Britain location sought to be added by the instant 
application is adjacent to the main base of Walker’s regular 
trucking operation. 
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By order reflected in a Notice of Hearing, issued on 
May 15, 1959, a hearing was set in New Britain, Connecti- 
eut, for June 3, 1959, and the single issue specified for 
consideration was the following: 


“The issue to be considered at the hearing is whether 
or not the applicant’s proposed site in New Britain is 
adequate to protect health and minimize danger to 
life or property.” 

At the June 1959 session, Walker and the Staff of the 
Commission presented direct evidence. The City of New 
Britain, Connecticut, through its Mayor in 1959, and his 
suecessor in 1960, as well as certain individual intervenors 
were permitted to intervene at the hearing. These inter- 
venors contended that the Notice of Hearing, even though 
published in the Federal Register, had only recently come 
to their attention, and they were not prepared to either 
cross examine the witnesses for Walker or the Staff, and 
accordingly the proceeding was recessed until June 24, 
1959. In the interim period, the intervenors again requested 
further time for preparation, which was granted pursuant 
to an arrangement for a later designation of a date for 
hearing when intervenors indicated a readiness to proceed. 
In October 1959, the intervenors indicated a Saturday date 
for the hearing, at least for the presentation of expert evi- 
dence by the intervenors, which, however, was not suitable 
for certain of the other participants. A February 9, 1960 
date was first designated for resumption of hearing, and 
later cancelled when it appeared that one of Walker’s wit- 
nesses, and its intended supervisor of collection, packaging 
and disposal operations had secured other employment. 
This lack of needed supervision was removed by the ap- 


1 That public document record made a part of the evidence in this proceeding 
shows that by letter dated May 15, 1959, from the Deputy Director of the 
Division of Licensing and Regulation, the Governor of Connecticut was informed 
by an enclosure of the published Notice of Hearing that the hearing would be held 
to consider this amendment to the application. This letter shows that copies 
thereof and the notice were sent to the following persons, including the Mayor of 
New Britain, Connecticut, he being the only one who requested intervention: 
Dr. Stanley H. Osborn, Commissioner of Health; Dr. Joseph J. Stapor, Director, 
Bureau of Industrial Hygiene; Mr. Renato E. Ricciuti, Commissioner, Department 
of Labor; Mr. Henry M. Marx, Coordinator, Atomic Development Activities; 
Mr. Joseph Morelli, Mayor, New Britain; Captain Carroll Shaw, Connecticut 
State Police Headquarters; and Dr. Roger T. Scully, Chairman, Board of Health. 
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pointment of a new consultant in March 1960, and after 
further endeavors to select a mutually convenient date, the 
hearing reconvened on June 14, 1960, and extended through 
June 15, and a part of June 16, 1960, in the Common Pleas 
Courtroom in the City of New Britain, Connecticut. 


Briefs and proposed findings of fact and conclusions of 
law were filed by several of the participants over a period 
from September through October 1960. The intervenors 
filed a final brief on December 1, 1960. 


The additional site sought to be utilized by Walker is 
deseribed in its letter application dated April 2, 1959, as 
1283-1285 East Street in a warehouse then being con- 
structed. Walker contemplates partitioning off a 2,400 
square foot portion for “concreting operations and storage 
of containers ready for sea disposal.” Accompanying this 
application were a rough sketch map and seven photo- 
graphs? to reflect the area in which the building would be 
located. The application stated that these photographs 
«will show that the nearest structures are my own home 
and company buildings, each approximately 400-500 ft. 
distant.” This submittal was supplemented by transmittals 
under date of April 23, 1959, of details concerning the build- 
ing construction design. 


On May 15, 1959, the Commission, acting by R. L. Kirk 
for H. L. Price, Director of the Division of Licensing and 
Regulation, issued a Notice of Hearing on this application 
for license amendment. In view of the contentions made 
respecting due process as affected by the Notice, pertinent 
parts are set out as follows: 


“Answer to this notice shall be filed by the Walker 
Trucking Company pursuant to Section 2.736 of the 
Rules of Practice on or before May 25, 1959. In the 
absence of good cause shown to the contrary, the AEC 
staff proposes to recommend at the hearing that the 
AEC issue Amendment No. 1. to License No. 6-3627-1 
substantially in the form annexed as Annex “A”. There 


2 Four of the seven photographs, as shown by the copies in the public record, 
are indistinct. None of the photographs is labelled to indicate what is portrayed. 
The letter of transmittal refers to the included “. . . series of snapshots which were 
all taken from a point just east of the proposed building and show the nature of 
the surrounding ares.” 
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is also set forth below in the form annexed as Annex 
“B” a memorandum submitted by the Division of Li- 
censing and Regulation which summarizes the principle 
(sic) factors considered in reviewing the application 


for the license amendment.” 


Accompanying the aforesaid Notice of Hearing was a 
memorandum which reflected considerations attendant upon 
the position asserted in the Notice; pertinent portions of 
the memorandum are as follows: 


“Based upon considerations set forth below, it appears 
that the type of operations the Walker Trucking is 
licensed to conduct can be performed at the roposed 
site in compliance with the poe of the AEC 
regulations contained in 10 CFR Parts 20, 30, and 40, 
and the conditions of their license, and can be carried 
out at the proposed site in such a manner So as to pro- 
tect health and minimize danger to life and property. 


“The proposed site is located on HAG aed owned by the 
Walker Trucking Company at 1283-1285 Hast Street 
in the Town of New Britain, Connecticut. The overall 
site is about 10 acres in size. The general area sur- 
rounding the site is chiefly industrial and farming. The 
nearest residence is that of the president of the appli- 
cant company and is located on this 10-acre site at a 
distance of about 400 feet from the building to be 
involved in the operations. The waste packaging and 
storage will be carried out within a building having 
dimensions of 160 x 60 feet which has a steel frame, 
galvanized steel sides and roof, and a painted concrete 
floor. This building is a warehouse for the storage of 
trucking equipment. The west end of the building, 
about 2400 square feet, will be completely walled off 
from the rest of the warehouse, and only waste pack- 
aging and storage will be carried out in this area. The 
entrances to the facility will be locked when not in use 
to prevent unauthorized entry. The operations will be 
conducted in such a manner that radiation levels at 
the exterior walls of the waste packaging and storage 
area are within the limits set forth in 10 CFR Part 20 
for unrestricted areas. In addition, the applicant’s 
operating procedures require that periodic surveys of 
the radiation levels in the unrestricted areas around the 
waste-packaging and storage area be made to assure 
compliance with the regulations. 
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, it should be 
to possess not 


during 

received from custome 

licensee and shall meet the design and 
specifications of the Interstate Commerce Commission. 
‘All transportation to and from the proposed site shall 
be conducted in accordance with Interstate Commerce 
Commission regulations or & license condition which 
establishes similar requirements for intrastate car- 


robability of fire in connection with the opera- 
low. This is based on a consider- 
the type of con- 
nature of the 
radioactive was i 
The building in which the 
stored will be of all metal 
of waste received from customers are normally pack- 
aged for sea disposal by encasement in concrete within 
a 55-gallon steel drum and therefore appear resistant 
be received from customers in ¢ osed containers would 
consist primarily of wood, paper, and glass contami- 
nated with low-level radioactive material and has a 
low fire potential. 
“The applicant will establish at this site the same radi- 
ation safety program as that provided for at the Port- 
land, Connecticut site including similar handling and 
radiation safety equipment, radiation safety proce- 
dures, and trained personnel. 
“Other than the proposed addition of this site in New 
Britain, there are no changes in the operations of the 
Walker Tracking Company previously licensed.” 
The intervenors have contended that the aforesaid Notice 
of Hearing constitutes 2 “pre-jadged” determination prior 
to the hearing convened for the presentation of evidence. 
The Staff of the Commission explained its views of the 
scope of the Notice in a letter dated August 11, 1959, as 
follows: 
“In regard to the pa Lae for the issuance of a 
license stated in 10 CFR 30, Section 30.23, we have no 
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to fire or breakage. The anticipated type of waste to 


evidence which indicates that the AEC license issued 
to the Walker Trucking Company should not have been 
granted, or that the roposed amendment to this license 
as specified in the Notice of Hearing dated May 15, 
1959, should not’ be granted. Tf evidence which estab- 
lished such facts were present, the license would not 
‘have been issued.. Likewise, in. the face of such evi- 
denice; the AEC: Staff would not have proposed to rec- . 
ommend the issuance of the license amendment. The 
purpose of the hearing on the proposed amendment is 
-to-determine whether any such evidence exists of which 
we are not aware.” - algae si mantia ane leo Poat goo ant 
The operation proposed 40 be undertaken by Walter at. 
the New Britain site is concerned only withthe receipt, 
storage, and disposal of packaged jow-level byproduct and 
source waste material, which has @ concentration of radio- 
activity in the range of a microcurie ot -millicurie per gal- 
lon. This is considered. to be of 2 level of no real danger to 
persons 100 feet away front containers, for even at a dis- 
tance of one meter from the containers the radioactivity 
cannot exceed 10 mr per hour. The intervenors’ expert 
witness acknowledged that the Atomic Energy Commission 
regulations pertaining to methods of guarding such con- 
tainers, and the limits of permissible exposure to radio- 
activity content were adequate to protect the health and 
safety of the public. The low-level waste material proposed 
to be handled by Walker is heterogeneous in nature and 
would consist generally of trashy solid material which 
would be contaminated with radioisotopes, and would most 
likely be blotting paper, rags, broken beakers and test 
tubes. These wastes usually are generated in hospital uses 
of radioisotopes, in research laboratories, and in industrial 
testing facilities. 


It is to be especially noted that the Walker license for 
handling these containers is in no way concerned with the 
storage and disposal of wastes with high levels (megacurie 
quantities) of radioactivity such as are generated as fission 


products in certain operations involving special nuclear 
material. 


Some of the witnesses in the instant case referred to the 
level of radioactivity in the containers proposed to be 
handled by Walker as insignificant. Walker is forbidden to 
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open the containers, which, when received, must be encased 
with concrete, reinforced with wire mesh and stored in the 
location designated in the license. There is no hazard caused 
by this additional packaging. The additional packaging 
with concrete is needed to give the containers the density 
required for sea disposal, and although not needed for 
radiation safety, the additional shield farther reduces the 
radiation level below the permissible standards of 10 CFR 
Part 20. 


In addition, the terms of the existing Walker license pro- 
hibit him from possessing more than 50 curies of byproduct 
material at any one time, and 700 pounds of source material 
during the term of the license. This radioactivity level 
always decreases because of radioactive decay. The exist- 
ing license, which permits operations at Portland, Connecti- 
cut, was issued on March 18, 1959, and expires on March 31, 
1961. The applicant may at that time ask that the license 
be renewed. 


The containers which are to be handled by Walker must 
conform to applicable regulations of the Atomic Energy 
Commission, the Interstate Commerce Commission and the 


United States Coast Guard. If the containers are trans- 
ported only in intrastate commerce, a condition of the 
proposed license establishes requirements substantially the 
same as those prescribed by the Interstate Commission reg- 
ulations for containers transported in interstate commerce. 


The maximum amount of waste material radioactivity 
permitted in each container is 2.7 caries. At any accessible 
surface of the container, the radiation level may not exceed 
200 millirems per hour, and as heretofore stated, at one 
meter away from any point on the radioactive source, the 
radiation level shall not exceed 100 millirems per hour. 


Under Interstate Commerce Commission regulations, 
these packaged containers must be monitored for radio- 
activity prior to shipment to applicant. Upon arrival of 
the packaged material at 1283-1285 East Street, and prior 
to additional packaging, the proposed license requirements 
will obligate Walker to again monitor the containers for 
radioactivity. Also under the proposed license, liquid radio- 
active materials must be packaged in sealed containers, 
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surrounded by an absorbent material sufficient to absorb 
the entire liquid contents.* Vehicles complying with the 
terms of the license and applicable regulations would be 
used to transport the packaged containers to @ vessel for 
disposal at sea. At least 20 days prior to each sea disposal, 
Walker must notify by letter the Division of Licensing and 
Regulation concerning the proposed date for disposal, the 
total number of containers, the total activity of millicuries, 
and the most hazardous radioisotope contained in each 
container. 


Under the amendment as now sought by Walker, pack- 
aged byproduct and source material would be received, 
packaged and disposed of by or under the direct supervision 
of Charles C. Thomas, Jr., who is employed by Quantum, 
Ine., and who would serve Walker as a consultant, and in any 
capacity required by the license. Walker contends, and the 
Staff agrees, that Charles C. Thomas, Jr., appears to be 
qualified by training and experience to supervise the pro- 
posed operation and to provide assurance that the opera- 
tions will be conducted in a manner so as to protect the 
health and safety of the public and minimize danger to life 
and property. 

The packaged byproduct and source material must be 
received, packaged and disposed of by or under direct 
supervision of Charles C. Thomas, Jr., who would be desig- 
nated as the qualified user in the license. If transportation 
to the storage site is by common carrier, the supervision 
does not commence by the named user until the packaged 
material arrives at the site. When interstate transportation 
is by common carrier, the regulations of the Interstate 
Commerce Commission govern. The named user must be 
present if transportation is by the applicant. The named 
user must also be present when the containers are packaged 
for sea disposal and when they are disposed of at sea. 


As heretofore stated, the proposed additional site for 
the receipt of packaged waste material, for further pack- 
aging the containers for sea disposal and for storage until 

3 Intervenors question whether Walker could actually know if sufficient absorbent 
material were within a sealed container, and whether there would be an absence of 
significant voids therein, since Walker is forbidden to open any of the sealed 
containers. 
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dispatched for sea disposal, is located at 1283-1285 East 
Street, New Britain, Connecticut. This site is located on a 
tract of land consisting of 7.87 acres, a part of a total tract 
of 10.5 acres owned by Arthur Harris, who is the father of 
Walker’s president.‘ This property is located in an indus- 
trial zone which extends approximately half a mile to north 
and south. The area west of East Street is zoned Residence 
B and diagonally across the street from the site is a con- 
valescent home. The property to the east of the site is the 
town of Newington, Connecticut, and the immediate area is 
zoned industrial. The closest residence to the proposed site 
is Walker’s president’s home, which is a little less than 400 
feet away. East Street is 500 to 600 feet to the west of the 
proposed site. There are other residences in the neighbor- 
hood at distances of 600 feet or greater. Included in the 
buildings to the south are the offices and warehouses for a 
construction company, for a lumber company, buildings 
owned by Walker, and tracks of the New York, New Haven 
and Hartford Railroad. North of the proposed site is the 
residence of the Walker president, then a wiping cloth 
company, 2 rooming house and a clubroom, a furniture com- 
pany, and a luncheonette. The area directly north of the 


proposed site is swamp land with a brook about 150 to 200 
feet away. While this brook has not caused flooding to the 
level of the proposed site, there is evidence of some flood- 
ing on occasions. The land due east of the proposed site 
is totally uninhabited and consists largely of fields and 
wooded area. Other structures at a greater distance are a 
roadside stand, a cemetery, and a cider mill. 


Within 500 to 600 feet of the building will be parked 
eight or more trucks owned by Walker, utilized in other 
phases of Walker’s operations, and there are within this 
distance a gas pump and occasionally, some stored motor 
oil. 

The additional packaging and storage will be effected in 
a restricted area (to which the public does not have access) 


of a building set off from the rest of the building by a solid 
masonry wall. The building to be used for receiving the 

4 At present, there is no lease or other use arrangement between Walker and 
the site owner, but it appears to be contemplated that such arrangement will be 
made if an amendment to the license is issued herein. 
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packaged material for encasing the containers in concrete 
and for storage prior to disposal at sea, occupies an area 
of 60 by 160 feet. The applicant plans to lease only the 
northern 40 feet for the proposed operation, giving a total 
area of 2400 square feet. The remainder of the building 
will be used for storage of building materials and contrac- 
tor supply items; Walker has no control over what is 
stored there. 


Entrance to these 2400 square feet of area is by a roll-up 
door and a side entrance door, both of which are located on 
the exterior of the building. There are no windows, but 
there are four skylights on the roof which is twenty-six 
feet above the ground. 


The area immediately outside of all the walls of the 2400 
square feet area must be regarded for the purposes of 
radiation level as an unrestricted area available to the 
general public. The radiation level immediately outside 
the walls of the storage area must be within the levels of 
10 CFR, Part 20 for unrestricted areas. 


Walker’s witness and technical consultant, Charles 
Thomas, testified that in his opinion, the proposed site was 
ideal. Both witnesses for the AEC Staff testified that the 
operations permitted by the license can be conducted by 
Walker at the proposed site in a manner which will not be 
inimical to the health of the public. Dr. Tom Stonier, an 
expert witness for the intervening objectors, objected to 
the proposed site, among other grounds, because of popula- 
tion density. This witness, however, was of the opinion that 
under normal operations by Walker, within the require- 
ments of Commission regulations, the proposed site would 
be adequate to protect health and to minimize danger to 
life or property. This witness testified that there would be 
no danger whatever to people passing along East Street as 
a result of the licensee’s operation at the proposed site 
unless there were some accident the nature of which he 
could not imagine, and if in the event such an accident 
occurred, proper emergency measures were not taken. 


The Public Health Officer of the City of New Britain 
testified that he was opposed to any site in the city as a 
storage place for waste material. The witness stated that 
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because of the location of the proposed site, possible spill- 
age of the waste was the reason for his objection and not 
so much the exposure to radiation. 


The potential hazards prior to the sea disposal of the 
packaged wastes which are involved. in the receipt, han- 
dling, storage and transportation of such packaged low-level 
wastes have been analyzed. Among the possible causes of 
such hazards are fire, improper packaging, spillage, human 
error and a traffic accident or a collision at a railroad 
crossing, which would result in the spillage of possible 
maximum of 50 curies at the time of the accident or colli- 
sion. Walker and the Staff contended that potential haz- 
ards involved in this proposed program are-slight because 
of the limited radioactivity level of the material involved, 
and the procedures which must be followed by Walker. 


The worst possible accident assumed was that Walker’s 
truck, carrying in one load the maximum amount of by- 
product material permitted under the license, became in- 
volved in an accident at the railroad crossing on East 
Street,5 1200 feet from the site in question, which resulted 
in complete breakage and spillage of the containers. The 
Staff contended that the probability of such an accident is 
extremely remote, and, therefore, the Staff concluded that 
the hazard to the public health and safety as the result of 
such an accident is considered to be minimal. The maximum 
permitted radioactivity in each container is 2.7 curies, but 
it was considered unlikely that the material in the contain- 
ers will be other than waste which is contaminated with 
small amounts of radioactive material, the level of radio- 
activity will be in the microcurie or millicurie range. 

In the event of an accident involving any vehicle trans- 

5SThe Police Captain in New Britain testified that this is an “unprotected” 
crossing, ic, without gates, but it does have flashing lights. This crossing is 
1200 feet south of the site proposed to be used by Walker. Three fatalities have 
occurred from accidents on the crossing within the last five years. East Street 
carries a “heavy” flow of trafic in peak hours. The further testimony is that 
there have been 12 accidents in this general area in 1959, 8 in 1958, and three 
to the time of the evidence in 1960. This number is higher than average for other 
streets in New Britain. While this street might perhaps be used whether or-not 
the requested site is authorized, presumably if the 1283-1285 East Street address 
were authorized, there is more likelihood that travel would be over the railroad 
crossing and thus, an increased hazard directly related to the site requested. 
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porting licensed material under the provisions of the regu- 
lations and the terms of the license, Walker must take 
immediate steps to prevent radiation exposure of persons 
and to control contamination. A qualified user must accom- 
pany Walker’s tracks and would be on the scene in the event 
of an accident with emergency equipment. The Commission 
regulations require that certain types of accidents be re- 
ported immediately. The Commission maintains a Radio- 
logical Assistance Emergency team on duty continuously 
and subject to instant call. Connecticut State Health De- 
partment and State Police personnel are available in an 
emergency.* While the local police will be available, they 
do not have equipment for decontamination, and do not 
feel qualified to handle emergencies involving radioactivity. 
Each container and vehicle must carry the appropriate 
labelling of radioactive material as required by applicable 
regulations. There are no known cases in which a member 
of the public has been injured by the release of radioactive 
material from containers as a result of a transportation 
accident. 


Walker’s proposed equipment and procedures have been 
represented by both Walker and the Staff to be adequate 
to protect the health and minimize danger to life and prop- 
erty if performance of procedures and use of equipment is 
undertaken without any error. . 


soon. He concluded: “I would notify the State Police, that has a team prepared 
Britain health officer testified that if there were 
“.. we are to notify the 


by Captain Shaw of the State 
- ++ working 


Health Department . ... (who. 
evaluation of what the situation is...” 
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The contentions of the intervenors relate to the entirety 
of the Atomic Energy Commission licensing process, in- 
cluding principally objections to the administrative pro- 
cedure under which this hearing was held, as well as claims 
of insufficiency of proof to warrant a license. In addition, 
intervenors added comments on the due process of the hear- 
ing, and particalarly as to this latter, intervenors asserted 
an inability to adequately prepare for cross examination 
and objected to the length of the hearing at the last session 
which extended more than usual courtroom hours. 


This hearing was convened by the Atomic Energy Com- 
mission, pursuant to the direction of the Congress, as re- 
flected in part in Sections 181 and 189 of the Atomic Energy 
Act of 1946, as amended. Section 181 provides, in part, as 
follows :7 


“Section 181. General—The provisions of the Adminis- 
trative Procedure Act, (Public Law 404, Seventy-ninth 
Congress, approved June 11, 1946) shall apply to all 
agency action taken under this Act, and the terms 


‘agency’ and ‘agency action’ shall have the meaning 
specified in the Administrative Procedure Act .. .” 


The Administrative Procedure Act has as one of its objec- 
tives the provision for an adjudicatory process independent 
of the divisions of the agency which convenes the hearing. 
Pertinent sections of this Administrative Procedure Act * 


7 Section 189 of the Act is as follows: 

“Section 189—Hearings and Judicial Review— 

“a. In any proceeding under this Act, for the granting, suspending, revoking, 
or amendment of any license or construction permit, or application to transfer 
control, and in any proceeding for the issuance or modification of rules and 
regulations dealing with the activities of licensees, and in any proceeding for 
the payment of compensation, an award or royalties under sections 153, 157, 186c. 
or 188, the Commission shall grant a hearing upon. the request of any person 
whoee interest may be affected by the proceeding, and shall admit any such person 
gs a party to such proceeding. The Commission shall hold a hearing after 
thirty days’ notice and publication once in the Federal Register on each application 
under section 103 or 104b. for a license for a facility and on any application 
under section 104c. for a license fora testing facility. 

“b. Any final order entered in any proceeding of the kind specified in sub- 
section a. above shall be subject to judicial review in the manner prescribed 
in the Act of December 29, 1950, 2s amended (ch. 1189, 64 Stat. 1129) and 
to the provisions of section 10 of the Administrative Procedure Act, as amended.” 


8 Some pertinent sections are as follows: 
“S(a) NOTICE.—Persons entitled to notice of any agency hearing shall be 
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emphasize the intention and necessity of providing fairness 
to all participants in a proceeding convened in accordance 
with the Act. The Chairman of the Senate Committee 
presenting the legislation to the Congress expressed this 
view in his “Foreword” to the report of the proposed bill, 
as follows: 


“The Administrative Procedure Act is a strongly 
marked, long sought, and widely heralded advance in 
democratic government. It embarks upon a new field 
of legislation of broad application in the ‘admini 
tive’ area of government lying between the traditional 
legislative and fundamental judicial prcoeser on the 
one hand and authorized executive functions on the 
other. Although it is brief, it is a comprehensive char- 
ter of private liberty and a solemn undertaking of 
official fairness. It is intended as a guide to him who 
seeks fair play and equal rights under law, as well as to 


responsive pleading. In fixing the times and places of hearings, due regard shall 
be had for the convenience and necessity of the parties or their representatives. 


member or members of the body comprising the agency.” 
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those invested with executive authority. It upholds 
law and yet lightens the burden of those on whom the 
law may impinge. It enunciates and emphasizes the 
tripartite form of our democracy and brings into relief 
the ever essential declaration that this is a government 
of law rather than of men.” 


The 1947 Attorney General’s Manual on the Administra- 
tive Procedure Act contains this statement: 


to achieve relative 
machinery of the 


The principal contention by the intervenors on the admin- 
istrative process in this proceeding appears to be the fol- 
lowing in their brief : 

“A judicial hearing that permits one em yee to 
judge the actions of a fellow employee vio 
fundamental ile the rights inherent in our 


fact- body, submitted them to the ene 
officer for a final and legal determination of issues 
in 
“The fairness and independence of the presiding 
officer in the case at bar is not being questioned.” * 
The Supreme Court has approved the Administrative 
Procedure under which this case was held. Universal 
Camera Corp. v Labor Board, 340 U. S. 474 (1950). SEE 
ALSO Shaughnessy Pedreiro, 349 U. S. 48 (1954). 
Respecting the advance determination made in support 
of Walker’s application for amendment, the Staff, in its 
brief, contends that such determination does not bind either 
the Hearing Examiner or the Commission. Accurate as 
that contention may be, once the Staff view was 50 deter- 
Din a subecquent communication the intervenors state: “It is the manner in 
which this particular Iicense was processed that caused me concern. . . -” 
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mined, the intervenors question whether the Staff had 
thereby arrived at a position that the Staff would seek to 
sustain, and also deny contentions to the contrary, and then 
whether the Staff, despite its good intentions, could actually 
be impartial, in this public hearing. The Staff stated its 
view that the hearing would afford an opportunity to ascer- 
tain if evidence exists which would be contrary to the 
granting of the license. It is, of course, implicit in that 
statement that the Staff, in its investigation of the case, 
knew of no such evidence. That position also assumes that 
someone would come forward with evidence which could be 
analyzed to see if it were contrary to the recommendation 
of the grant of the license. To that extent, in the mind of 
the Staff, at least, at the start of the hearing, a prima facie 
case had already been made for the grant of the amendment 
to the license. The intervenors contend that their evidence”? 
or analysis of the record would be regarded by the Staff 
as a reflection upon the breadth of Staff investigation, or 
as a challenge to their predetermined position. Salutary as 
may be a determination of position by the Staff of a regu- 
latory agency which can be examined upon a public record, 
the statement of position is generally asserted at the con- 
clusion of the presentation of evidence by an applicant and 
intervenors. 


At the outset of this hearing, despite any views the Staff 
might have concerning the grant of a license, the ruling 
was made that the burden was upon the applicant to prove 
its entitlement to the license amendment. To that. end, 
applicant offered two witnesses, its president, who de- 


scribed the general operations, and its consultant, who was 
proposed to be designated as a qualified user of the by- 
product waste material. The latter testified that in his 
opinion, based upon his knowledge and experience, the 
proposed site was ideal for the services proposed. The 
evidence by the consultant is, in summary, that he has a 
degree in chemistry, and has held a staff assistantship in 
the field of transmutation of cesium isotopes to barium for 
purposes of study of the neutron deficient isotopes in bar- 
ium, and in connection with this latter, he gained experience 
in handling radioactive materials produced by the cyclo- 
tron. Other experience has included work on the aircraft 
nuclear and propulsion project at Oak Ridge, which in- 
cluded experiments in the field of radiation damage to 
reactor components, organic materials, such as moderator 
and organic lubricants. This work involved handling large 
quantities of radioactive materials and related health phys- 
ies problems. This latter required preparation of safe 
handling procedures for radioactive materials, approval of 
the arrangements for experiments and the ultimate dis- 
posal of waste product materials. The consultant stated 
that he was familiar with the requirements of the Atomic 
Energy Commission under the license issued to Walker, 
and expressed his outline of procedures for compliance: 
inspection of sealed containers to be received, attendance 
on the vehicle or principal vehicle during transportation, 
presence and supervision of the cement encasing process 
and all other handling of the containers, through the proc- 
ess of disposal at sea. Included in the personnel protection, 
the consultant stated that he would make a site survey, 
which will include air, soil, and ground water samples, 
which will be taken to establish a basic level of radioactiv- 
ity, and on a six-months basis, the samples will again be 
taken. Film badges and smear sample services also will be 
performed. 


In reference to the concern by the intervenors with the 
possibility of spillage of liquid radioactive materials, the 


11 At the time of the hearing, the consultant had not yet made such a survey 
and on cross examination, he said he did not know whether the background level 
is safe or unsafe, but he added, he did not believe a determination in this regard 
was a necessary precedent to the grant of the amendment to the license for 
New Britain. 
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consultant stated that the problems in connection with 
liquid waste storage are that it must be absolutely certain 
that there will not be any leakage. The consultant’s per- 
sonal preference is that liquid wastes be solidified. The liq- 
uid wastes, if spilled, would require decontamination of 
all affected areas; the consultant had not considered the 
effect on crops nearby that might be affected, and he stated 
that if nearby brooks were affected, samples of the level of 
radioactivity would be measured. He stated: 

“The regulations for discharge of water (liquid) 
materials into a stream are based on a year-long basis, 
so that you might accidentally dump a fair amount of 
material in at one time, but over the year-long period, 
this would average out to be extremely low, and your 
dilution factors would, of course, cut you way down.” 


In answer to the question: 


“Would that create quite a problem of yours if all (50 
curies) of that spilled at one time?” 


A. “It would, but I wouldn’t anticipate anything 
like this happening.” 7? 


Walker’s radiological consultant also stated that he visited 


the site, but to a question whether he had studied it from 
the standpoint of radiological safety, he answered: 


“TI have gone over the drawings of the site. It looks 
ideal from my standpoint. The planning for parti- 
tioning off one section of the warehouse seems per- 
fectly satisfactory.” 


It appears that Walker has relied to a large extent upon 
the expected Staff presentation. 


The regulations of the Commission are generally to the 
effect that no person within the United States shall trans- 
fer, acquire, possess, or use any production or utilization 
facility or any source, special nuclear or byproduct mate- 
rial except as authorized by a license issued by the Com- 
mission. The regulations also prescribe such things as (1) 
the information which must be submitted by applicants for 


12 The Staff view that “the probability of such an accident is extremely remote”, 
and Walker's consultant's statement: “. . . wouldn’t anticipate anything like this 
happening” were construed by the intervenors to indicate lack of certainty as to 
safety, rather than reassurance. 
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licenses, (2) the criteria for radiation protection, (3) the 
criteria for approval or disapproval of licenses, (4) rules 
respecting the transfer of licensed materials (5) record 
keeping requirements, and (6) rules relating to the amend- 
ment, modification, suspension or revocation of licenses. 
The gathering and disposal of waste radioactive material 
is licensed in the same manner as other uses of radioactive 
material. 


10 CFR Part 20, “Standards for Protection Against Ra- 
diation,” is one of the Commission’s basic regulations deal- 
ing with radiation protection, and applies to all persons 
who receive, possess, and use and transfer source material, 
special nuclear material, or byproduct material under a 
license from the Commission. The regulation establishes 
technical standards and precautionary procedures for pro- 
tection of the public health and safety, including employees 
of the licensee. The standards establish maximum radia- 
tion doses which individuals may receive and maximum 
concentration values of radioactive materials which can 
be discharged safely to the environment. The precaution- 
ary procedures include requirements for personnel moni- 
toring, radiation surveys, posting of areas and equipment 


with radiation caution signs, instruction of personnel and 
record keeping. 


The standards are designed to conform generally with 
the Commission’s experience in its own operations and with 
the recommendations of recognized technical authorities 
in the field, such as the National Committee on Radiation 
Protection. 


The Commission’s regulations establish permissible con- 
centrations in effluents to the environment that are consid- 
ered safe and provide for the disposal of only minimal 
quantities of waste by release into sanitary sewerage Sys- 
tems and by burial in soil, on a routine basis. These levels 
of activity are presently considered to be so low as to be 
safe under any conceivable conditions of disposal. The 
regulation provides that the Commission will consider 
alternative methods and higher levels of waste disposal on 
an individual case basis. Any licensee or applicant for a 
license may apply to the Commission for approval of 
proposed procedures to dispose of licensed material in a 
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manner other than that specified in the regulations. Appli- 
cations for licenses involving disposal of radioactive wastes 


in the 
The 


ocean fall in this category. 
standards for a byproduct waste disposal license 


are those contained in Section 20.302 of the regulations 


which 
ience 


enumerate specific requirements, which, for conven- 
and separate consideration, will be numbered as 


follows: 


. A description of the licensed material and any other 


2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 


radioactive material involved, including the quan- 
tities and kinds of such material and the levels of 
radioactivity involved, and the proposed manner 
and conditions of disposal. The application should 
also include an analysis and evaluation of pertinent 
information as to, 

The nature of the environment, including, 
Topographical, 

Geological, 

Meteorological, and 

Hydrological characteristics ; 

Usage of ground and surface waters in the general 
area; 

The nature and location of other potentially 
affected facilities; and 

Procedures to be observed to minimize the risk of 
unexpected or hazardous exposures. (Italics added) 


As an emphasis on the importance of full compliance 
with the foregoing standards, the intervenors refer to state- 


ments 


made by the Director of Licensing and Regulation, 


in part, as follows :"* 


“Because of the varied and complex technical prob- 


lems which must be considered in the disposal of sig- 
nificant quantities of radioactive waste, the Commis- 
sion’s regulations do not attempt to spell out detailed 
standards in this area. Rather, they establish permis- 
sible concentrations in effluents to unrestricted areas 
and provide for the disposal of only nominal quantities 
of nuisance wastes by release into sanitary sewerage 
systems and by burial in soil, on a routine basis. These 
levels of activity are so low as to be considered permis- 


13 Statements made by the Director of Licensing and Regulation to the Joint 
Committee of Congress on Atomic Energy, February 3, 1959. 
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sible under any conceivable conditions of disposal. The 
regulation provides that the Commission will consider 
alternative methods and higher levels of waste disposal 
on an individual case basis. 
* . ° ° e 


“Procedures are incorporated in the regulation 
whereby any licensee or applicant for a license may 
apply to the Cammission for specific approval of pro- 
posed procedures to dispose of licensed material, in a 
manner other than as generally authorized in the regu- 
lations.* The applicant must include a description of 
the radioactive material, including the quantities and 
kinds of material, and the proposed manner and condi- 
tions of disposal. The application must include a de- 
tailed analysis and evaluation of pertinent information 
as to the nature of the environment, including topo- 
graphical, geological, meteorological, and hydrological 
characteristics; usages of ground and surface waters 
in the general area; the nature and location of other 
potentially effected facilities; and procedures to be 
observed to minimize the risk of unexpected or hazard- 
ous exposures. The Commission may approve such 
disposal procedures where the circumstances of the 
particular case are such as to provide adequate safe- 
guards to public health and safety. 

“The Commission’s regulatory program does more 
than establish standards which represent the basic 
ground rules under which atomic energy activities 
must operate. It is intended to provide reasonable as- 
surance that the standards which have been established 
to protect health and safety will, in fact, be met. This 
is accomplished in two ways. First, through a licensing 
procedure to determine the adequacy of the applicant’s 
proposed health and safety measures prior to opera- 
tion of a nuclear facility or possession and use of the 
radioactive material; and, second, through an inspec- 
tion program to determine compliance with the appli- 
cable regulations and licensing conditions after receipt 
of the material.” (Italics added) 


The requirements of an application for a license amend- 
ment, such as concerned herein, as specified in the Commis- 
sion’s regulations, and as emphasized by the Director of the 
Division of Licensing and Regulation, must be considered 


14A Staff witness testified that the Walker application came within the 
classification of: “other than as generally authorized in the regulations.” 
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in connection with the application or letter transmitted by 
Walker for the license amendment sought. Because of 
the paucity of detail, the letter exclusive of heading, salu- 
tation, and signature, is set out in full:" 


“At this time I should like to request that your de- 
partment consider a temporary change of location of 
our proposed waste disposal facility from Portland, 
Conn. to New Britain, Conn. 

“Enclosed find a floor plan of a warehouse under 
construction for A. H. Harris & Sons, Inc. We propose 
to partition off an area of 2400 sq. ft. and use this for 
concreting operations and storage of containers ready 
for sea disposal. The containers will be so arranged 
within the building, that radiation levels at exterior 
surfaces of the storage area will not exceed those set 
forth in section 20.102 (b) (1 & 2) of 10 C.F.R. part 20 
for unrestricted areas. Should this be inadequate, fenc- 
ing will be installed around the area. 

“We have omitted plans for shower and change room 
facilities from this proposal, feeling that condition 6 
of the license as issued would preclude the possibility 
of concentrations of radioactive material in excess of 
those allowed for unrestricted areas in Section 20.10.3 
of 10 C.F.R. Part 20. Provision for the installation of 
such facilities has been made, however, should condi- 
tions indicate their need. 

“Also find enclosed a map of the area and a series of 
suarence which were all taken from a point just east 
of the proposed building and show the nature of the 
surrounding area. These will show that the nearest 
structures are my own home and company buildings 
each approximately 400-500 ft. distant.. This will 
afford at least one advantage over the Portland loca- 
tion, in that it will provide for closer control and super- 
vision of the operation. 

“The portion of the building marked ‘A. H. Harris & 
Sons Storage’ would be used solely for the dead stor- 
age of building materials and contractors supplies. 
It is not expected that personnel not involved in waste 
disposal operations will be in the building for any ap- 
preciable length of time. 

“My appeal to the Court of Common Pleas from the 


15 Subsequently, an additional letter transmitted construction details of the 
building proposed to be used. 
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Portland Zoning Board’s decision will come to trial 
next week. Even if successful in reversing this deci- 
sion, the town could file an appeal and tie this program 
up in litigation for months. This of course, is the basic 
reason for my requesting this change of location. 
“Hoping that this will be acted upon favorably and 
soon, 1 am,” 
The record in this proceeding does not reveal the sub- 
mittal by Walker of the following items: 


Analysis and evaluation of pertinent information 
as to the nature of the environment, including; 


1. Topographical data, 

. Geological data, 

. Meteorological data, 

. Hydrological characteristics, 

. Usage of ground and surface waters in the general 
area. 


With the importance ascribed to these regulations of the 
Commission and the dependence upon their full compli- 
ance,!* it must be concluded that neither sufficient nor sub- 
stantial evidence is in this record to warrant the issuance 
of the license amendment sought by Walker.” The Staff did 


16 The view of one witness that it was not necessary that all categorics of 
information be supplied in this case can hardly be accepted as 2 modification 
of the regulations. 

17 In view of the decision reached, there is not specifically considered the 
other contentions of the intervenors, viz, (1) objection to the length of the hearing 
beyond usual courtroom hours, the record reflects agreement, even though in one 
or two instances there was indecision for a short period, but later agreement 
was reached by all to continue the hearing in an effort to conclude at the last 
seasion, including the City of New Britain, when its principal attorney, who 
was absent for a time at a council meeting, and his associate was at a “bachelor’s” 
party, agreed to leave the City’s interests in the hands of the other intervenors’ 
counsel who agreed on each occasion to extending the time of hearing beyond 
usual hours in order to conclude; (2) the adequacy of time for preparation for 
crose-examination, the principal counsel for intervenors stated at the hearing that 
the Presiding Officer had been “very fair” to the intervenors on the matter of 
adjournments; (3) the suggestion that since Mr. Harris of Walker failed to report 
the cessation of employment of the first designated user, Walker was not qualified 
as a licensee because this constituted a violation of reporting requirements (the 
reason given by Walker was that until it could operate either in Portland or 
New Britain, no operations were or could be affected); nor (4) the ordinance 
of the City of New Britain forbidding sites to be used for storage of radioactive 
waste. 
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not supply these data,"® and, in any event, the burden was 
on Walker to do so. The intervenors supplied some of the 
topographical and hydrological data through a former City 
of New Britain planning engineer, who stated he had made 
a study of the area in general, and knew that the Walker 
site was adjacent to a swampy area, that two rivers or 
brooks drained nearby, and that the eventual course of 
surface waters was to the Connecticut River.” 


The proposed findings of the participants have been ac- 
cepted in part, rejected in part, or modified in part, as 
herein shown. Specifically, the Walker’s proposed findings 
accepted are as follows: 1, 2, 3, 4, 5, 6, 7, 8, and the state- 
ments of fact in Proposal No. 9 are accepted, but conclu- 
sions therein are rejected. The Walker proposed conclu- 
sions rejected are: 1, 2, 3, and 4. Intervenors’ proposed 
findings of fact accepted are: 1, part of 2; as to non-owner- 
ship, but rejected is part 2 (that applicant Walker has no 
legal right to use the property) ; 8, 9, 10, and 13, and Inter- 
venors’ proposed conclusions of law rejected are as follows: 
3, 4, and 5; 6 is rejected for insufficiency of evidence, 7 and 
11 are rejected for lack of definiteness ; 12 is rejected to the 
extent of aid and qualifications in normal operations; 14, 
15, 16, and 17. Intervenors’ proposed conclusion is accepted 
on the ground.of insufficiency of evidence for the conten- 
tions asserted. Staff’s proposed findings of fact are ac- 
cepted for the most part, except for modifications in part 
made therein. Specifically, Staff’s proposed. and numbered 
findings accepted in full are as follows: 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 18, 15 (except in reference to transportation, 
which must be interstate transportation to be governed 
by Interstate Commerce Commission regulations), 17, 18, 
19, 20, 21, 22, 23, 24, 26, 27, 28, 30; accepted in part are: 14, 
16, 25, 29, and 31. All of the Staff’s conclusions are rejected 
for insufficiency of evidence to permit determinations in 


18 One of the Staff witnesses testified that he viewed the site on two occasions 
each for about half an hour, and “conducted no tests at all of any kind at the 
site.” Previously, the witness stated he had observed the nature of the surround- 
ing ares, and the location of the building where the waste materials would 
be stored. 

19 This evidence of the intervenor witness is to be considered in connection 
with the evidence from Walker's consultant who stated that as to liquid wastes, 
if there were spillage, it would cause a difficult decontamination problem. 
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that regard; specifically conclusions 1, 2, 3, 4, 5, and 6 are 
rejected. 

Upon the basis of the foregoing, constituting findings and 
conclusions and based upon the evidence, contentions, briefs 
and proposals submitted by the participants herein, it is 


further 
1. 


3. 


found and concluded that: 


Walker Trucking Company of New Britain, Con- 
necticut, licensee under yproduct Material License 
No. 6-3627-1, 


to its license to perm 


issuance of the license amendment sought by 
Walker. 

This proceeding should be dismissed on the ground 
of an insufficiency of evidence to warrant the issu- 
ance of the requested amendment to the license. 


WHEREFORE, IT IS.ORDERED, subject to review by 
the. Commission upon its own motion, or upon appeal after 
exceptions filed in accordance with the Rules of Practice 
of the Commission, that: 


A. 


The application of Walker Tracking Company, New 

Britain, Connecticut, for an amendment to its By- 

product Material License No. 6-3627-1 to authorize 

specified storage operations at New Britain, Con- 
Sent, is dismi 


. Exceptions, if any, and briefs in support thereof, 


must be filed by January 18, 1961; briefs in opposi- 
tion shall be filed by January 23, 1961. In the ab- 
sence of the filing of exceptions as provided above, 
or, of Commission review on its own motion on or 
before January 28, 1961, this decision shall, in ac- 
cordance with the Commission’s Rules of Practice, 
become final on January 30, 1961. 


Samurt W. JenscH 
Presiding Officer 


Decemsze 30, 1960 
Germantown, Maryland 


APPENDIX C 
UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 
IN THE MATTER OF 
Warxer Truckine Company 
Ow Appiication FoR AMENDMENT TO Bypropuct 
Marerrat License No. 6-3627-1, Docket No. 27-5 


DECISION 


This matter comes before the Commission on exceptions 
by the Applicant and AEC Staff to, and arguments by the 
two Intervenors (including the City of New Britain) in 
support of, the Intermediate Decision, which dismissed 
an amendment to the Applicant’s license for storage of low- 
level byproduct and source waste material at New Britain, 
Connecticut. Applicant is now licensed to store such ma- 
terials at Portland, Connecticut, and to dispose of them at 
sea off Delaware Bay. 


The principal question presented is whether 10 C.F-R. 
Section 20.302 applies to the license amendment in ques- 
tion. Section 20.302 requires information concerning geol- 
ogical, topographical, meteorological, and hydrological 
characteristics and usage of ground and surface waters in 
a proposed disposal “of licensed material in a manner not 
otherwise authorized in the regulations” of the Commission. 


Upon a detailed and independent review of the record 
and of applicable regulations and law, we find that the 
criteria of Section 20.302 do not apply to the specific stor- 
age and packaging activity proposed in this proceeding, 
which does not involve any credible possibility of contam- 
ination of the ground, air, or water as the result of such 
activity. The specific licensed activity proposed by Appli- 
cant is governed by radiation standards and performance 
criteria (rather than requirements with respect to topo- 
graphical and similar characteristics of the site) contained 
in Parts 20, 30 and 40 of the Commission’s regulations, 
particularly Sections 30.23 and 40.22 (d). Further, we find 
that the record affirmatively supports the grant of the li- 
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cense amendment. Although the integrity of the containers 
to be used by Walker was not an issue in this proceeding, 
the Commission, of course, expects that such containers 
will comply with the criteria set forth in In the Matter of 
Industrial Waste Disposal Corporation, Docket No. 27-9, 
Opinion and Final Decision, pp. 26-27 (mimeo June 22, 
1960). 

WHEREFORE, IT IS ORDERED, this 23rd day of 
March, 1961, that the Intermediate Decision herein dated 
December 30, 1960, be vacated, and the proceeding herein 
be remanded to the Hearing Examiner for further disposi- 
tion, not inconsistent with this decision. 


Unirep Stares Atomic Enercy Commission 


(Signed) 
Wooprorp B. McCoot, Secretary 


/s/ ee ROBERT E. WILSON 


IOMMISSIONER RoserT E. Wirson 


/s/ COMMISSIONER JOHN S. GRAHAM 
Commissioner Joun S. Granam 


/s/ COMMISSIONER L. K. OLSON 
Commassioner L. K. Oxson 


APPENDIX D 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 
IN THE MATTER OF 
Waker Truckinc Company 
Docket No. 27-5 


Appearances 


John F. Downes, Esq., New Britain, Connecticut 
for Walker Trucking Company 


Paul J. McQuillan, Esq., Corporation Counsel 
For City of New Britain, Connecticut 


Algert F. Politis, Esq., New Britain, Connecticut 
For Intervenors, John Aukshunas, et al. 


Sidney G. Kingsley, Esq. 
For the Staff of the Atomic Energy Commission 


(Robert Lowenstein, Counsel for Division of Licensing & 
Regulation, and William C. Parler, Esq., with him on the 
Findings, Conclusions, and Briefs) 


SUPPLEMENTAL INTERMEDIATE DECISION 
GRANTING REQUESTED AMENDMENTS TO 
LICENSE NO. 6-3627-1 


This supplemental decision is issued following the re- 
mand of the Commission, on March 23, 1961, after deter- 
mination of the regulations applicable to this proceeding. 


This supplemental decision is based upon the statement 
of facts set forth in the Intermediate Decision issued on 
December 30, 1960, which statement is incorporated herein 
as fully as set forth specifically in this decision. No findings 
of fact or conclusions of law from the said Intermediate 
Decision which have been modified by the Decision of the 
Commission, issued on March 23, 1961, are a basis for this 
decision, but in all other respects other findings of fact and 
conclusions, not inconsistent with findings and conclusions 
herein, are reaffirmed and incorporated fully herein. 
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Upon an independent consideration of and determination 
from the entire record in this proceeding, guided by the 
determination of the regulations applicable to this proceed- 
ing, it is hereby further found that: 


(1) Walker Trucking Company, New Britain, Con- 
necticut, is a qualified applicant for the waste disposal 
license sought herein and has arrangements for employ 
[sic] sufficient to provide adequate basis that Walker 
Trucking Company has competent personnel qualified 
to supervise and direct the waste disposal operations 
sought to be undertaken by its application. 


(2) The proposed site at 1283-1285 East Street, New 
Britain, Connecticut, to be used for the receipt of pack- 
aged low-level wastes, for the additional packaging for 
sea disposal by encasement in concrete, and for storage 
prior to sea disposal is adequate to protect health and 
to minimize danger to life and property. 


(3) Due and adequate basis exists that Walker’s pro- 
posed operations will be rformed in accordance with 
the provisions of 10 C.F.R. Parts 20, 30, and 40, partic- 
ularly Sections 30.23 and 40.22(d) thereof, and other 
applicable regulations, and the conditions of the pro- 
posed license. 


(4) The storage and transportation of waste mate- 
rial to the storage site and from the storage site to the 
disposal area to be performed as described by Walker 
in its application will be and is directed to be under- 
taken in accordance with the applicable rules and reg- 
ulations of the Atomic Energy Comiitesion, Interstate 
Commerce Commission, United States Coast Guard, 
and such performance of waste disposal operations 
vl not be inimical to the health and safety of the 
public. 


(5) Charles C. Thomas, Jr. is qualified by training 
and experience to perform the proposed service in 
such a manner as to protect health and minimize dan- 
ger to life or property. 


(6) The amendment of Condition 3 of License No. 
6-3627-1, by substituting the name of Charles C. 
Thomas, Jr. for Paul B. F. Bujalski and the amendment 
to Condition 8 of License No. 6-3627-1 by including the 
additional site located at 1283-1285 East Street in New 
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Britain, Connecticut, will not be inimical to the health 
and safety of the public. 


(7) Walker’s proposed conclusions 1, 2, 3, and 4 are 
accepted in substance as shown herein; Staff’s specific 
proposed conclusions 1, 2, 3, 4, 5, and 6 are accepted ; 
Intervenor’s proposed finding 1 is accepted; Inter- 
venor’s proposed findings 2, 3, 4 (rejected as imma- 
terial), 5, 6, 7, 8, 9, 10, and 11 (rejected as partial pres- 
entation in view of no effect on operations proposed), 
12, 13 (rejected as partial presentation, and in view of 
adequacy herein found for operations proposed) 14, 15, 
16, and 17 are rejected, and Intervenor’s proposed con- 
clusions 1, 2, and 3 are rejected. 


WHEREFORE, IT IS ORDERED, subject to review by 
the Commission upon its own motion, or upon appeal after 
exceptions filed in accordance with the Rules of Practice 
of the Commission, that: 


(A) The application of Walker Trucking Company, 
New Britain, Connecticut, for amendment to its By- 
product Material License No. 6-3627-1, to authorize 
specified storage operations at New Britain, Connecti- 
cut, is granted, and in addition, Conditions 3 and 8 of 
said License No. 6-3627-1 are amended to read as 
follows: 


“3. Byproduct and source material shall be received, 
packaged and disposed of by or under the direct super- 
vision of Charles C. Thomas, Jr.” 


“g. The licensee shall package and store byproduct 
and source material for sea disposal at the facility 
located on Brownstone Avenue, Portland, Connecticut, 
and the facility located at 1283-1285 East Street, New 
Britain, Connecticut, these facilities being described 
in the application and amendments thereto.” 


These amendments shall be effective on the date is- 
sued after the effective date of this decision. 


(B) Exceptions, if any, and briefs in support there- 
of, must be filed by April 13, 1961; briefs in opposition 
thereto shall be filed by April 17, 1961, and if the 
Commission does not initiate a review on its own mo- 
tion on or before April 24, 1961, and no exceptions are 
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filed, this decision shall, in accordance with the Com- 
a Rules of Practice, become final on April 25, 
1961. 


Samvet W. JENSCH 
Presiding Officer 


Issued: 
March 24, 1961 
Germantown, Maryland 


APPENDIX E 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


Docxer No. 27-5 


IN THE MATTER OF 
Warxer Truckinc CoMPaNy 


MEMORANDUM OPINION AND ORDER 
By: J. D. Bonn, Hearing Examiner 


1. This proceeding has progressed through hearings, an 
Intermediate Decision, exceptions thereto, Commission re- 
view and Decision, and a Supplemental Intermediate Deci- 
sion. Under continuing objections by the City of New Brit- 
ain, Connecticut, and by another intervenor, the applicant 
has been granted a license amendment authorizing it to 
conduct in New Britain certain packaging operations re- 
lated to the disposal at sea of low-level radioactive waste 
products. 


2 The Commission Decision of March 23, 1961, based 
“Upon a detailed and independent review of the record and 
of applicable regulations and law,” includes the finding that 
“the record affirmatively supports the grant of the license 
amendment.” Pursuant to the Commission’s decision’ and 
remand order, the supplemental intermediate decision 
granted the amendment; it was therein provided that excep- 
tions “must be filed by April 13, 1961,” that the Commission 
may initiate a review “on its own motion on or before April 
24, 1961,” and that otherwise the decision “shall . . . become 
final on April 25, 1961.” 


3. Intervenors, by telegram dated April 11, 1961, have 
requested an additional 30 days within which to file excep- 
tions; the stated reason is that they “are interested in en- 
gaging special counsel in this matter” which will require 
approval by the City’s Common Council. The AEC Regu- 
latory Staff does not oppose the request, but the applicant 
has filed objections claiming this to be a dilatory move by 
the intervenors and denying that City Council action is 
necessary to the employment of additional counsel. The 
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time for filing exceptions was extended, pending a ruling 
on the request, so as to expire on today. 


4. This proceeding has been conducted at the hearing 
level at all times herétofore by another Hearing Examiner. 
He is at this time engaged in performing hearing duties 
in Chicago and is therefore unavailable to rule upon the 
matters here decided within the time permitted therefor. 
Pursuant to the applicable rules and regulations, including 
Section 2.733 of the Rules of Practice and AEC Manual Sec- 
tions 0103-091 through -093, and for the reasons herein set 
forth, the pending request is ruled upon by the undersigned, 
who is on today the only Hearing Examiner available at 
the Commission’s headquarters. 


5. Intervenors are, and have been, represented by coun- 
sel throughout the course of this pr ing. If substantial 
reasons for further delay exists, they might have been 
properly and better presented in a timely filed motion and 
grounds to which responsive pleadings might have been 
filed in an orderly fashion. Although the practice of under- 
taking to plead by last-minute telegram in a formal adver- 
sary proceeding such as this warrants disapproval, the 


ruling herein is made on the merits of the request which 
is considered as though it were a motion. Without deciding 
the disputed question of whether City corporate action is 
required to engage additional or other counsel, it is other- 
wise clear that an adequate showing of good cause for the 
requested further delay has not been made by the inter- 
venors. Accordingly, the request must be denied. 


6. In view of the procedural uncertainty created by the 
pendency of the matters herein considered, it is deemed ap- 
propriate on the Hearing Examiner’s motion to modify 
the supplemental intermediate decision by extending the 
time within which the Commission may initiate a review 
thereof. It is pointed out that under the applicable rules 
of procedure (including the revision of Sections 2.751-2.753, 
as published in the Federal Register on April 15, 1961, 26 
FR 3238) the Commission may, but is not required to, con- 
sider the intervenors’ contentions in determining whether 
and to what extent it will review the supplemental inter- 
mediate decision to which the intervenors’ objections are 
addressed. Furthermore, in the judgment of this Hearing 
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Examiner, the ruling now made may warrant discretionary 
review by the Commission to evaluate the possibility of a 
detriment to the public interest. Consonantly with Section 
2.748 of the Commission’s Rules of Practice, this matter 
is respectfully referred to the Commission for such appel- 
late review, if any, as it may deem proper. 


IT IS ORDERED this 18th day of April 1961, that, sub- 
ject to the discretionary review provision above stated, the 
intervenors’ request for an additional 30 days in which to 
file exceptions to the supplemental intermediate decision, 
which telegraphic request is dated April 11, 1961, BE AND 
THE SAME IS DENIED: and IT IS FURTHER OR- 
DERED upon the Hearing Examiner’s own motion that 
the supplemental intermediate decision, dated March 24, 
1961 BE AND IT IS HEREBY AMENDED in final para- 
graph (B) by substituting therein the dates which are here 
underscored : 


(B) ee if any, and briefs in support thereof, 
must be filed by April 18, 1961;7 briefs in op sition 
thereto shall be filed by April 24, 1961,? and if the Com- 
mission does not initiate a review on its own motion 
on or before May 1, 1961, and no exceptions are filed, 
this decision shall, in accordance with the Commis- 
sion’s Rules of Practice, become final on May 2, 1961. 


Unrrep Srares Atomic Exercy Commission 
J. D. Bonn, Hearing Examiner 


Issued : 
April 18, 1961 
Germantown, Maryland 


1 This date was changed from April 13, 1961 by the Presiding Officer’s 
telegram dated April 12, 1961. 
2 The change here is to achieve consistency with the previously extended date. 
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APPENDIX F 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


Docker No. 27-5 


IN THE MATTEE OF 
Waxxer Truckinc Company 


DECISION 


1. After unduly protracted proceedings and for a second 
time, this case is before us for review upon exceptions filed 
by Intervenors to the Supplemental Intermediate Decision 
issued herein following our Decision and order of remand 
issued on March 23, 1961. Our order related to the single 
subject raised by the exceptions of Applicant and the Staff 
to the Intermediate Decision of December 30, 1961—.e., 
the identification of the applicable Commission regulations 
and the sufficiency and adequacy of proof submitted by the 
Applicant, Walker Trucking Company, respecting the pro- 
posed site in New Britain for the storage and i 
of low-level radioactive wastes. 


2. Our Decision found (1) that the criteria of 10 C.F.R. 
Section 20.302 do not apply to the specific storage and 
packaging activity proposed, which do not involve any cred- 
ible possibility of contamination of the ground, air, or wa- 
ter, and (2) that the record affirmatively supported the 
grant of the license amendment. Therefore, we remanded 
the proceeding to the Hearing Examiner for further dis- 
position, not inconsistent with the Decision. On March 24, 
1961, the Hearing Examiner issued a “Supplemental Inter- 
mediate Decision Granting Requested Amendments to Li- 
cense No. 6-3627-1.” The Hearing Examiner reaffirmed the 
statement of facts set forth in the Intermediate Decision 
of December 30, 1960, and “apon an independent considera- 
tion of and determination from the entire record in this 
proceeding, guided by the determination of the regulations 
applicable to this proceeding . . .” found (1) that the per- 
sonnel of Applicant were qualified and competent to con- 
duct the operations, and (2) that the New Britain site is 
adequate to protect health and to minimize danger to life 
and property. These were the only two issues for hearing. 
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3. The exceptions are directed to the adequacy of the 
Supplemental Intermediate Decision (Exceptions Nos. 1, 
2, 3, 7 and 8) and to our Decision of March 23, 1961 (Ex- 
ceptions Nos. 4, 5 and 6).. We note preliminarily that, pur- 
suant to 10 C.F-R. §2.752, “any objection to a ruling, find- 
ing, or conclusion which is not made part of the exceptions 
shall be deemed to have been waived, and the Commission 
need not consider such objections.” 


4. Exception No. 1 urges that the Supplemental Inter- 
mediate Decision does not include all the findings and con- 
clusions, with the reasons or basis therefor, upon all ma- 
terial issues of fact, law or.discretion presented on the rec- 
ord as required by 10 C.F.R. §2.751(¢) (1). We disagree. 
The findings and conclusions of the Supplemental Inter- 
mediate Decision, together with the matters incorporated 
therein by reference and the rulings therein upon Inter- 
venors’ proposed findings and conclusions, correctly dis- 
pose of all material issues. Further, detailed findings upon 
every subsidiary point raised in the proceeding are not 
required. Capital Transit Co. v. United States, 97 F. Supp. 
614 (D.D.C. 1951); Coyle Lines v. United States, 115 F. 


Supp. 272 (D. La. 1953); Anderson Motor Service, Inc. v. 
United States, 7 Ad. L. 2d 188 (I.C.C. 1957), 151 F. Supp. 
577 (D. Mo. 1957). Exception No. 1 accordingly is denied. 


5. Exception No. 2 urges that the Supplemental Inter- 
mediate Decision does not contain the ruling upon each 
proposed finding or conclusion filed by a party as required 
by 10 C.F-R. §2.751(c) (2). Section 8(b) of the Adminis- 
trative Procedure Act (5 U.S.C. 1007(b)), upon which 10 
CFR. §2.751(c) (2) is promised, does not require that a 
separate finding be made on each proposed finding. NLRB 
v. Sharples Chemicals, Inc., 209 F. 2d 645 (6th Cir. 1954) 
and Attorney General’s Manual on the Administrative Pro- 
cedure Act 86 (1947). Exception No. 2 accordingly is 
denied. 

6. Exception No. 3 urges that the Supplemental Inter- 
mediate Decision does not contain all the facts officially 
noticed pursuant to 10 C.F.R. §2.750 and relied upon in the 
decision as set forth in 10 C.F-R. §2.751(c) (3). The Sup- 
plemental Intermediate Decision is not based upon any offi- 
cial notice of facts not appearing in the record but, rather, 
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is based solely upon record evidence. Exception No. 3 ac- 
cordingly is denied. 


7. Exceptions Nos. 4, 5 and 6 are directed to our Deci- 
sion of March 23, 1961. Neither the Commission’s Rules 
of Practice (10 C.F.R. Part 2) nor the Administrative 
Procedure Act (5 U.S.C. 1001 e¢ seq.) provide for the filing 
of exceptions to a Commission decision, and Exceptions 
Nos. 4, 5 and 6 accordingly are denied. Further, even if 
such exceptions are considered as in the nature of a peti- 
tion for reconsideration pursuant to 10 C.F.R. §2.756, they 
are found to be without merit: 


a. Exception No. 4 charges that the Decision did not 
consider any of the material issues involved except the 
applicability of 10 C.F.R. §20.302 and disregarded, as 
an example, the problem of the integrity of the con- 
tainers for sea disposal. The issue of the integrity of 
the containers is not germane to this proceedin; for 
approval of a storage and packaging site, and Inter- 
venors’ attempt to introduce such issue into this pro- 
ceeding was specifically and correctly rejected Aes 
Examiner (TR-432). Further, in reaching our Deci- 


sion, we considered all of Intervenors’ arguments made 
at the hearings and in their pleadings, even though 
such arguments were not preserved by exception and 
were thus waived, see 10 C.F-R. §2,752(a). 


b. Exception No. 5 charges that (1) the Commission 
“ordered the Hearing Examiner to reverse his findings 
... solely because of alleged error in applying 10 C.F.R. 
Sec. 20.302” and that (2) the Examiner did not resolve 
“nymerous other material issues of fact and law,” and 
he should be directed to do so. Our Decision did not 
order the Examiner to reverse all of his findings. The 
Examiner issued his Supplemental ‘Intermediate Deci- 
sion (p. 2) “upon an independent consideration of and 
determination from the entire record in this proceed- 
ing, guided by the determination of regulations ap- 
plicable to this proceeding.” Further, such Supple- 
mental Intermediate Decision, together with the mat- 
ters incorporated therein by reference, resolve the 
material issues of the proceeding. Our ruling upon 
Exception No. 1 is incorporated herein by reference. 


c. While Intervenors have failed to preserve by ex- 
ception their earlier objection to the adequacy of time 
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for preparation for cross-examination (apparently one 
of the “numerous other material issues” to which Inter- 
venors allude in Exception No. 5), the record discloses 
that the counsel who represented both Intervenors 
(TR-815 and 854) opposed an adjournment, stated that 
the Examiner had been “very fair” with regard to the 
matter of adjournments (TR 892-893), and stated for 
the record that the Examiner was not “hurrying” him 
in the presentation of the case (TR-954). In connection 
with Intervenors’ opportunity for cross-examination, 
the record reveals that, in the concluding hearing ses- 
sion, to which Intervenors direct their charge of inade- 
quate opportunity for cross-examination, the majority 
of the 220 pages of transcript were occupied with cross- 
examination of Staff witnesses by Intervenors. 


a. Exception No. 6 states that Intervenors are “en- 
titled to have all the issues of fact and law resolved” 
and “should not be penalized for the alleged error of 
the Hearing Examiner.” Intervenors have not been 
“penalized.” The Supplemental Intermediate Decision 
resolves all material issues. Our ruling upon Exception 
No. 1 is incorporated herein by reference. 


8. Exception No. 7 urges that Paragraphs 1-6 of the 
Supplemental Intermediate Decision are not findings and 
conclusions, with reasons or basis therefor, as required by 
10 C.F.R. §2.751(c) (1). The Supplemental Intermediate 
Decision does not stand as an isolated document but incor- 
porates by reference all findings of fact and conclusions 
of law of the Examiner’s Intermediate Decision dated De- 
cember 30, 1960, except as they are modified by the Com- 
mission’s Decision or are inconsistent with the findings and 
conclusions of the Supplemental Intermediate Decision. 
Farther, the findings and conclusions are clearly disclosed 
so as to advise the parties of their record basis. Exception 
No. 7 accordingly is denied. 


9. ‘Exception No. 8 challenges the form of the rulings of 
the Supplemental Intermediate Decision upon. Intervenors’ 
proposed findings and conclusions. Each proposal has been 
ruled upon, and the reason therefor stated with sufficient 
particularity to meet the requirements of Section 8(b) of 
the Administrative Procedure Act (5 U.S.C. 1007(b)), 
NLRB v. Sharples Chemicals, Inc., supra. Exception No. 
8 accordingly is denied. 
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10. Based upon the findings and conclusions in the Sup- 
plemental Intermediate Decision and our rulings above, we 
find that the record herein (1) warrants the issuance of 
the requested modification of the license for additional stor- 
age and packaging operations at New Britain, Connecticut, 
for the proposed low-level radioactive waste disposal activ- 
ity, and (2) establishes that Intervenors were afforded 
every opportunity to present their case and, by cross-exam- 
jnation and the presentation of expert testimony, to coun- 
ter the evidence presented by the Applicant and Staff. 


11. One matter remains to be considered. By Memoran- 
dum Opinion and Order dated April 18, 1961, the Hearing 
Examiner denied, for failure to show good cause, Inter- 
venors’ request for an extension of time in which to file 
exceptions to the Supplemental Intermediate Decision and 
declared April 18, 1961, to be the last day for filing excep- 
tions. Although Intervenors did in fact submit their ex- 
ceptions within the prescribed period, on April 21, 1961, 
Intervenors submitted “Exceptions to Memorandum Opin- 
ion and Order of April 18, 1961 by J. D. Bond, Hearing 
Examiner.” Intervenors’ exceptions to the Memorandum 
Opinion and Order are rejected. No provision for such 


filing is found in either our Rules of Practice (10 C.F-R. 
Part 2) or in the Administrative Procedure Act. Inter- 
venors had 26 days in which to file exceptions and failed to 
show good cause why more time was needed. 


WHEREFORE IT IS ORDERED, this 12th day of 
June, 1961 that: 


(1) The exceptions of Intervenors to the Supple- 
mental Intermediate Decision herein are denied, and 
the exceptions to the Hearing Examiner’s Memoran- 
pie Opinion and Order of April 18, 1961, are rejected; 
an 

(2) The applications of Walker Tracking Company, 
New Britain, Connecticut, for amendment to its By- 
product Material License No. 6-3627-1, to authorize 
specified storage and packaging operations at New 
Britain, Connecticut, is granted, and the Acting Direc- 
tor, Division of Licensing and Regulation, is author- 
ized and directed to amend conditions 3 and 8 of said 
License, to read as follows: 


“3. Byproduct and source material shall be received, 
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packaged and disposed of by or under the direct super- 
vision of Charles C. Thomas, Jr.” 


“g. The licensee shall package and store byproduct 
and source material for sea disposal at the facility 
located on Brownstone Avenue, Portland, Connecticut, 
and the facility located at 1283-1285 East Street, New 
Britain, Connecticut, these facilities being described 
in the application and amendments thereto.” 


Unrrep States Aromic Enercy Commission 


(Signed) 
Woovrorp B. McCoot, Secretary 


/s/ COMMISSIONER JOHN S. GRAHAM 
Commissioner JoHn S. GrawaM 


/s/ COMMISSIONER ROBERT E. WILSON 
Commissioner Rosert E. Witson 


/s/ COMMISSIONER LOREN K. OLSON 
Commussioner Loren K. Otson 
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United States Court of Appeals 


OR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 16530 


Crry or New Barrarn, Connnencur, PETITIONER 
v. } 
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Unrrap States Atomic ENzrcy Comission AND UNTIT=p 
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| 
ON PETITION TO REVIEW AN ORDER OF THE ATOMIO 
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‘ounsel, 
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QUESTIONS PRESENTED 


The questions are correctly stated by petitioner in the form 
previously stipulated by the parties. 


Counterstatement of the case_ 
1. The licensed activity. 
2. The Commission’s regulatory program 
3. The licensing proceedings below and the Commission’s 


I. The resumption of atmospheric nuclear testing by the 
Soviet Union is not material to this case. Remand to 
the Commission for additional findings should be denied, 
and the case should be considered on the merits at this 


II. The City may not challenge the statutory authority of the 
Atomic Energy Commission to license radioactive waste 
disposal, or assert conflict with State or local law, because 
it failed to raise those issues in the administrative pro- 


ceeding. 

Ill. The Atomic Energy Commission is authorized by the 
Atomic Energy Act of 1954 to license the radioactive 
waste disposal activities to be conducted by Walker_.. 

A. The Atomic Energy Act of 1954 authorizes the 
licensing of the disposal of radioactive waste... 
1. The Commission’s comprehensive licensing 
authority. 
2. The Commission’s responsibility for public 
health and safety. 
3. Legislative history, administrative interpre- 
tation, and Congressional acquiescence. 
B. The Commission’s authority to license Walker is 
not impaired by State or local law 

IV. The Commission’s findings that the licensed activity will 
be conducted without contamination of the environment 
or danger to the public health and safety are fully sup- 
ported by the record. 

V. The Commission correctly held that 10 C.F.R. 20.302 was 
not applicable to the licensed activity in New Britain___ 

VI. The Commission did not err in sustaining the supplemental 
intermediate decision of the Hearing Examiner which, on 
remand, granted the license without a further hearing. - 

' VIL. The exclusion of the testimony of Lipetz as a proposed 
expert witness was proper, since he was not an expert 
in evaluating sites for storage of radioactive wastes ____ 

VIII. The denial of additional time for the filing of exceptions 
was a proper exercise of discretion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16530 


Crry or New Brrrain, CoNNECTICUT, PETITIONER 
v. 


Unrrep Srates Atomic Enercy ComMISSION AND UNITED 
Srares or AMERICA, RESPONDENTS 


ON PETITION TO REVIEW AN ORDER OF THE ATOMIC 
ENERGY COMMISSION 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


The City of New Britain, Connecticut (hereafter “the 
City”), has petitioned this Court pursuant to 5 U.S.C. 
1034 to review a determination of the respondent United States 
Atomic Energy Commission which granted an application of 
Walker Trucking Company (hereafter “Walker”) for an 
amendment of its license to engage in the business of receiving, 
temporarily storing, and ultimately disposing of low-level 
packaged radioactive wastes (TR 2108-2115). 

Byproduct Material License No. 6-3627-1, as originally 
issued to Walker in November 1958, authorized it to use a site 
at Portland, Connecticut, as a storage area (TR 1376-1423). 
The amendment granted by the Commission, after extensive 
hearings, authorized Walker to store such materials also at a 
site in New Britain (TR 2115). 


(1) 
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Walker has not sought to intervene as a party before this 
Court. Its operations have not been stayed, but it apparently 
intends to remain inactive unless and until the license amend- 
ment is finally sustained. 

A decision of the Commission’s Hearing Examiner originally 
denying the license amendment is at TR 1971, and the Com- 
mission’s decision reversing his order for error in interpreting 
its regulations is at TR 2036. The Hearing Examiner’s later 
decision granting the amendment is at TR 2038, and the Com- 
mission’s affirmance of that order is at TR 2108. 

1. The Licensed Activity —The license authorizes Walker to 
receive and temporarily store prepackaged waste materials, in- 
cluding not more than 50 curies of “byproduct material” at any 
one time and not more than an aggregate of 700 pounds of 
“source material” during the term of the license (TR 1377). 
The text of the license is at TR 1876-1423, 2115. 

The material must be received by Walker in containers 
already packed by other licensees of the Commission in accord- 
ance with the Commission’s regulations (TR 99, 104, 307-312, 
332). Containers must then be encased in concrete (TR 309), 
enclosed in 55-gallon steel drums or, if the containers are too 
large, in custom-built reinforced concrete vaults (TR 8, 310, 
324, 331-332, 344, 408, 418, 1377). The containers are to be 
ultimately disposed of at a location which is designated in the 
license (TR 1377-1382), and which is hundreds of miles distant 
from New Britain, at the latitude of the mouth of the Delaware 
Bay (TR 434-435, 1377, 1382). Packaging in concrete is to 
insure that the containers will sink at sea (TR 309, 332). 

The wastes which Walker would receive have a low level of 
radioactivity (TR 100). They would generally consist of 
trashy solids slightly contaminated with uranium or other 


+ “Byproduct material” is defined in the Atomic Energy Act as radioactive 
material (except special nuclear material) yielded in or made radioactive 
by exposure to the radiation incident to the process of producing or utilizing 
special nuclear material—in other words radioisotopes produced in nuclear 
reactors—Atomic Energy Act of 1954, Sec. 1le, 42 U.S.C. 2014(e) ; 10 C.F.R. 
Sec. 30.4(b). “Source material” is uranium, thorium, or ores containing 
these materials in concentrations determined by the Commission. Sec. 
Lx, 42 U.S.C. 2014x; 10 C.F.R. Sec. 40.4(h). “Special nuclear material” 
means, in general terms, plutonium, enriched uranium or other fissionable 
materials. Sec. lly, 42 U.S.C. 2014y; 10 C.F.R. Sec. 70.4(m). 
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radioisotopes, including blotting paper, cleaning rags, broken 
laboratory glassware, other contaminated laboratory equip- 
ment, lubricants contaminated by tracers, scrap metal, and 
animal carcasses (TR 100-101, 328-329, 460-463). They are 
usually generated in the use of radioisotopes by hospitals, 
physicians, research laboratories and industrial testing facili- 
ties (TR 328-329, 460-463). Although the maximum amount 
of activity permitted in a container is 2.7 curies (TR 329, 1378), 
the levels of activity in actual practice would be extremely low, 
being typically in the range of a microcurie (1/1,000,000th 
curie) to a millicurie (1/1,000th curie) (TR 101). The license 
is not concerned in any way with nuclear reactor operations 
such as this Court considered in International Union v. United 
States, 108 App. D.C. 97, 280 F. 2d 645, reversed sub nom., 
Power Reactor Development Co. v. International Union, 367 
US. 396, or with intermediate or high-level wastes in megacurie 
(1,000,000 curie) or higher quantities (TR. 107-108, 329, 461). 

A detailed description of the prospective method of opera- 
tion by Walker as licensee is at TR 859-886 and 1867-1871. 
A general explanation of the various methods of disposing 
of high-level and intermediate-level wastes on the one hand 
and of low-level wastes such as are involved in this case on 
the other is given in Atomic Energy Commission “Manage- 
ment of Radioactive Wastes”, AEC Staff Ex. 8, TR 1633- 
1728. That study includes a discussion of the Commission’s 
program of licensing, regulation and inspection (TR 1713- 
1722). 

Under the terms of the license, interstate transportation of 
the packaged materials must conform to elaborate regulations 
of the Interstate Commerce Commission and of the United 
States Coast Guard as applicable (TR 1378, 1384). Intrastate 
transportation is governed by a condition of the license which 
imposes requirements paralleling the regulations of the Inter- 
state Commerce Commission (TR 467, 520, 986, 1378-1381, 
1383-1423). That condition limits the amount of activity in 
each container, limits external radiation levels, imposes labeling 
requirements, limits external surface contamination, prescribes 
action to be taken by the licensee in case of accident, and 
governs the size of containers (TR 101-102, 329, 1378, 1383- 
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1423). The licensee is required to conduct a program of moni- 
toring in order to assure that radiation levels prescribed by the 
Interstate Commerce Commission and the Atomic Energy 
Commission are not exceeded (TR 405-406, 468, 1377-1379). 
More broadly, the license explicitly incorporates by reference 
all of the requirements of Parts 20, 30, and 40 of the Commis- 
sion’s regulations (10 C.F.R. Parts 20, 30, 40) (TR 109-111, 
347-349, 927, 1376). 

2. The Commission’s Regulatory Program.—The Commis- 
sion’s regulations, which are applicable to Walker’s licensed 
activities, provide a comprehensive and flexible plan for the 
protection of licensees, their employees, and the general public 
against radiation hazards from licensed materials. The govern- 
ing regulations pertinent to this case are 10 C.F.R. Part 20, 
“Standards for Protection Against Radiation”; Part 30, “Li- 
censing of Byproduct Material”; and Part 40, “Licensing of 
Source Material”. 

Part 20, “Standards for Protection Against Radiation”, con- 
tains the basic health and safety provisions of the Commission’s 
regulations and is derived from standards developed by the 
National Committee on Radiation Protection as published in 
handbooks issued by the National Bureau of Standards. See 
22 FR 548, 549, January 29, 1957. It prescribes limitations 
governing the exposure of persons to radiation and to concen- 
trations of radioactive material; limits the concentrations of 
such material which may be discharged into the atmosphere 
and water; and establishes standards for the disposal of radio- 
active wastes. It also prescribes protective and precautionary 
procedures and administrative controls including radiation 
surveys, personnel monitoring, caution signs, labels and signals, 
standards for the instruction of personnel, and various other 
measures. 

In the statement of considerations issued when Part 20 was 
published, the Commission said: 

“J+ is believed that the standards incorporated in these 
regulations provide, in accordance with present knowl- 
edge, a very substantial margin of safety for exposed 
individuals. * * * It should be emphasized that the 
standards are subject to change with the development of 
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new knowledge, with significant increase in the average 
exposure of the whole population to radiation, and with 
further experience in the administration of the Commis- 
sion’s regulatory program.” (22 FR 548, January 29, 
1957) 
The flexibility of these standards and the Commission’s readi- 
ness to change them as conditions warrant are evidenced by the 
fact that it has amended Part 20 a number of times, including 
& major revision during the course of this proceeding in order to 
limit permissible exposures more stringently (25 FR 8595, Sept. 
7, 1960; see petitioner’s motion, Pet. br., App. A, p. 13, where 
erroneously dated “1961’’). 

Part 30 of the regulations, which is concerned specifically 
with licensing byproduct material (10 C.F.R. Part 30), is based 
on the standards established by Part 20 and contains many 
administrative controls including restrictions and require- 
ments which are constructive conditions of every license (10 
CFR. Secs. 30.31, 30.82). Part 40, which governs source 
materials (10 C.F.R. Part 40), includes similar restrictions, 
limitations, and constructive conditions. See, e.g., Sec. 40.41. 


These parts effectuate the purpose of the Atomic Energy Act 
that the handling of these materials shall give reasonable as- 
surance that human health is protected and danger to life and 
property is minimized. Section 81 of the Act (42 US.C. Sec. 
2111) provides in part: 


The Commission shall not permit the distribution of any 
byproduct material to any licensee, and shall recall or 
order the recall of any distributed material from any 
licensee, who is not equipped to observe or who fails to 
observe such safety standards to protect health as may 
be established by the Commission or who uses such 
material in violation of law or regulation of the Com- 
mission or in a manner other than as disclosed in the 
application therefor or approved by the Commission. 


oe # 


(See also Secs. 61, 63, 42 U.S.C. Secs. 2091, 2093). 

The requirements that, among other precautions, the 
applicant’s proposed equipment and facilities be adequate to 
protect health and minimize danger to life and property, and 
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that the applicant be qualified by training and experience to 
use the material accordingly, are reflected in the Commission’s 
regulations. See, e.g., Secs. 30.23, 40.32. In addition to their 
explicit requirements, these regulations provide that the Com- 
mission may incorporate in the license at the time of issuance 
or thereafter, by rule, regulation or order, such additional re- 
quirements as it deems appropriate to promote the common 
defense and security, and to protect health or minimize danger 
to life or property, 10 C.F.R. Secs. 30.31(b), 40.41(e). Each 
licensee is required to keep records of the receipt and disposal 
of licensed material (10 C.F-R. Secs. 30.41 (a), 40.61), and is 
subject to comprehensive inspection and testing (10 CFR. 
Secs. 30.43, 30.44, 40.62, 40.63). The Commission may require 
such additional records and reports, and provide for such addi- 
tional inspections, as are necessary to effectuate the purposes 
of the Act and regulations (10 C.F.R. Secs. 30.31(b), 40.31(b)). 

The Commission has thus explicitly retained full authority 
to impose additional requirements on licensees or classes of 
licensees as changing conditions may warrant. It is a condi- 
tion of each license that it is subject to all future changes in 
the Act or in the regulations (10 CFR. Secs. 30.32(a), 40.41 
(a)), and the Walker license explicitly so provides (TR 1376). 

The Commission maintains an elaborate program of inspec- 
tion designed to assure compliance with the safety standards 
of the Act and regulations (TR 341). Professionally qualified 
inspectors (TR 487) ascertain that the site is being used as 
authorized (TR 342). They check the waste materials from 
the time when they are picked up by the waste disposal licensee 
from the licensee who has used them (TR 342). They examine 
the waste disposal licensee’s records of the surveys he is re- 
quired to make (TR 342). Independent measurements are 
made of radiation levels and surface contamination (TR 342). 
The licensee’s records of the disposal of drums are examined, 
and on occasion the inspectors accompany & barge to sea in 
order to check on the location and manner of disposal (TR 
342). Inspectors cooperate closely with the Coast Guard and 
State Departments of Health and other State authorities 
(TR 343). 

The Commission’s inspection program extends to all users 
of licensed materials. including physicians, hospitals, educa- 
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tional institutions, industrial enterprises, and waste disposal 
companies (TR 481). It thus inspects New Britain General 
Hospital, where licensed materials are used, and other licensees 
within New Britain (TR 482-486, 491). Waste disposal li- 
censees such as Walker are in the category of licensees who 
are most frequently inspected (TR 477, 493-494). When sig- 
nificant violations are disclosed, the Commission’s Division of 
Licensing and Regulation may institute proceedings for the 
revocation of the license (TR 497). 

There are approximately a dozen firms now licensed to 
receive, store, and dispose of low-level radioactive wastes (TR 
1725-1727). Some of them are authorized to receive unpack- 
aged wastes and to package them while others, like Walker, 
may receive only packaged wastes and may not open the con- 
tainers (id.). One such firm’s license has been revoked by the 
Commission for violations of the terms of its license and the 
Commission’s regulations (Coastwise Marine Disposal Co., 
AEC Docket No. 27-18; see TR 931). 

The Commission has radiological assistance emergency teams 
available at all times, cooperating with State police or other 
authorities, and has access to aircraft which are available for 
emergency transportation in the event of major accidents (TR 
504-505, 508-513). State officials in turn, including the 
Connecticut State Health Department, maintain liaison with 
local governments where licensees operate (T: R 513, 515-518). 

3. The Licensing Proceedings Below and the Commission’s 
Decision.—In March of 1958, Walker applied to the Commis- 
sion for a license authorizing it to receive and store low-level 
radioactive waste materials at Portland and to dispose of them 
at a specified location at sea (TR 1063-1116). The applica- 
tion was thereafter amended in several respects, including with- 
drawal of a request for authority to receive and handle unpack- 
aged wastes and to incinerate them (TR 1052-1055, 1058- 
1062). After extensive hearings in Hartford (TR 1-202), a 
Hearing Examiner issued an intermediate decision which 
ordered the granting of a license (TR 1811-1825) and upon 
this becoming final, Walker’s license was issued in November 
1958. 
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In April of 1959, Walker filed an application to amend its 
license to authorize it to use its premises at New Britain as a 
- gtorage site in addition to Portland (TR 1368-1369). The 
application was supplemented by detailed information re- 
quested by the Commission’s staff (TR 1363-1367). 

The Commission issued a notice of hearing (TR 1356-1359) 
specifying the issue as 

* * * whether or not the applicant’s proposed site in 
New Britain is adequate to protect health and mini- 
mize danger to life or property. 


A hearing was held in New Britain on June 3, 1959 (TR 203- 
394). The City intervened in opposition to the application, 
as did an attorney named Politis on behalf of himself and others 
(TR 206-226). The City identified itself with Politis’ group 
throughout the proceeding, and joined with it in the conduct of 
the hearing and the submission of briefs (TR 814-815, 853-854, 
963, 1951, 1879-1898, 2029-2033, 2043, 2046-2048, 2055-2056). 
After an all-day hearing, the Hearing Examiner granted a 
request of the objectants for a recess of three weeks in order to 
permit them to obtain expert witnesses (TR 372-377, 394). 
The three weeks extended to a full year, principally because of 
the objectants’ persistent failure to produce the promised expert 
witnesses. See AEC Staff Ex. 5; TR 891-994, 904. During 
this time there was a local election in which the issuance of the 
license amendment became a major political issue (TR 1028- 
1029). 

The hearing was reconvened on June 14, 1960, and was con- 
cluded on June 16, 1960 (TR 395-1040). The Hearing Ex- 
aminer issued an intermediate decision denying Walker’s ap- 
plication on the sole ground that Walker had failed to prove 
compliance with the provisions of 10 C-F.R., Chapter 1, Sec. 
20.302, the Commission’s regulation governing applications for 
approval of disposal of radioactive materials to the environ- 
ment in quantities or by methods which are not otherwise 
authorized by the regulations (TR 1971-1998). 

In this intermediate decision, however, the Hearing Ex- 
aminer (at TR 1996-1997) explicitly adopted findings proposed 
by the AEC Staff and Walker which established the remoteness 


9 


of any hazard and the adequacy of the licensee’s facilities and 
procedures to assure safe operation. See findings at TR 1875- 
1877, 1903-1920, especially Walker findings Nos. 1-4, and Staff 
findings Nos. 1-3, 15, accepted by the Hearing Examiner; cf. 
Staff findings Nos. 14, 16, 25, 31, accepted in part. 

On exceptions filed by Walker and by the Commission’s staff, 
the Commission reversed the Hearing Examiner’s determina- 
tion, remanded the proceeding for further disposition consistent 
with the decision, and held (TR 2036-2037) : 


Upon a detailed and independent review of the record 
and of applicable regulations and law we find that the 
criteria of section 20.302 do not apply to the specific 
storage and packaging activity proposed in this proceed- 
ing which does not involve any credible possibility of 
contamination of the ground, air or water as the result of 
such activity. The specific licensed activity proposed by 
Applicant is covered by radiation standards and per- 
formance criteria (rather than requirements with respect 
to topographic and similar characteristics of the site) 
contained in parts 20, 30 and 40 of the Commission’s 
regulations, particularly sections 30.23 and 40.22(d). 
Further, we find that the record affirmatively supports 
the grant of the license amendment. (Italics supplied.) 


On March 24, 1961, the Hearing Examiner issued a supple- 
mental intermediate decision which, on independent consider- 
ation of the entire record, granted the license amendment (TR 
2038-2042). On exceptions filed by the objectants, the Com- 
mission affirmed the Hearing Examiner’s decision and ordered 
the license amendment to be issued (TR 2108-2115). 

The license was originally issued to Walker in 1958 on the 
basis of findings required by the Commission’s regulations (10 
CFR. Sec. 30.23(b)(c), 40.82(b)(c)), that the applicant is 
qualified by training and experience, and its proposed equip- 
ment, facilities, and procedures are adequate, to protect health 
and minimize danger to life or property (TR 1818-1819). The 
amendment authorizing it to use the site in New Britain was 
granted on similar findings (TR 2039-2040, 2109). 

4. The Safety of the Licensed Activity.—As the record below 
shows, the staff of the Commission made a thorough analysis 
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of the hazards of the proposed operation (TR 102-116, 57-64) 
and evaluated the proposed operations at New Britain and the 
adequacy of the site there (TR 326-334, 824-825, 1950-1958, 
1869-1870; see also AEC Staff Ex. 1, TR 104151125 and AEC 
Staff Ex. 5, Items 3 and 4, TR 1363-1373). The staff’s study 
included at least two separate visits to New Britain in order to 
study the site (TR 57, 93, 834-835, 837). 

The staff experts testified that the proposed operation at the 
proposed site presents no danger if the requirements of the 
Commission are complied with (TR 926-927). 

There have been hundreds of thousands of shipments of 
similar radioactive materials in similar containers by ordinary 
common carrier during the past thirteen years, and there is no 
known instance in which any member of the public has been 
injured by an accident (TR 947-950). Although the material 
is of course potentially hazardous if improperly handled (TR 
964, 966), the precautions required by the Commission effec- 
tively deal with the potential hazards (TR 966). Those pre- 
cautions include limitation of the quantities which a licensee 
may receive; the specifications of the required packaging; the 
limitations on permissible surface radiation ; the quantity limits 
per package; requirements for sealing of packages; require- 
ments for packing absorbent materials around liquids; speci- 
fications for inside and outside containers; the qualifications 
required of employees, including the authorized “user” named 
in the license, and under whose supervision operations must 
be conducted; the prescribed procedures; the labels required 
on all packages; the placards prescribed for trucks carrying 
the materials; the requirements of regulations, including Part 
20’s limitations upon rates of exposure at the periphery of 
the licensee’s “restricted area” ; requirements for survey instru- 
ments; and requirements for monitoring (TR 966). 

The opinion of the Commission’s staff is that if these safe- 
guards are followed there is no longer a potential hazard (TR 
926-927, 968) and that the probability of an accident which 
would expose substantial amounts of radioactivity to the 
atmosphere is extremely remote (TR 882). 

Objections were voiced by several City officials who had no 
training in the pertinent disciplines and who did not pretend 
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familiarity with the potential hazards or with the Commission’s 
regulatory requirements and surveillance program (TR 754—- 
808). 

The objectants introduced the testimony of a Dr. Tom Ted 
Stonier, who testified as an expert witness (TR 523) although 
he is neither a physician nor a health physicist nor a geneticist, 
but a biologist (TR 524). Dr. Stonier agreed with the con- 
‘clusion of the report of the National Academy of Sciences— 
National Research Council? that radioactive waste operations, 
including not merely the transportation and storage of low- 
level packaged wastes but even intermediate-level and high- 
level wastes such as reactor effluents, had not had any 
significant effect on the public, its environment or natural re- 
sources (TR 569, 573-574). He emphatically endorsed the 
standards of radiation safety imposed by the Commission’s 
regulations, and specifically approved Part 20 (TR. 560, 576). 

Dr. Stonier concluded that operations as proposed by Walker 
and approved by the Commission’s staff would present no 
danger to the public health (TR 576) and that “for practical 
purposes there is no radiation” at Hast Street, the street nearest 
to the plant (TR 577-582, 595). He expressed anxiety on the 
sole ground that there might be some accident (TR 582), but 
he could not say what accident might in fact endanger public 
health (TR 561, 582, 595, 616-617). 

His testimony concluded with this cross-examination (TR 
616-617) : 

Q. Then if I understand you correctly, the hesitations 
and anxieties which you have expressed have not been 
based on any specific, imagined accidents? 

A. No, just as a matter of general consideration. 

Q. In short, they have been based on unimagined 
accidents, is that correct? 

A. That’s right. 

Dr. Stonier’s testimony thus concurred with that of the staff 
as to the safety of the proposed licensed activity and the 


*The Biological Effects of Atomic Radiation, a Report to the Public— 
1960” (AEC Staff Ex. 6, TR 1508-1530) and “The Biological Effects of 
Atomic Radiation, Summary Reports—1960” (AEC Staff Ex. 8 TR 
1531-1632). 
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adequacy of the Commission’s regulatory program to protect, 
the public health and safety. There is no expert testimony to 
the contrary. After hearing the testimony of the AEC staff, 
Mr. Politis said (TR 894) : 
I think the biggest danger that we have in New Britain 
at this point is panic. 
A similar point of view was expressed at the conclusion of 
the hearing by representatives of the City as well as the indi- 
vidual objectants (TR 1022-1030). 


STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions of the Atomic Energy Act of 1954, 
as amended, and of the Commission’s regulations are set forth 
in the appendix, infra, pp. 37-47. 


SUMMARY OF ARGUMENT 


IL. The resumption of atmospheric nuclear testing by the 
Soviet Union is not material to this case. As we demonstrated 
in response to the motion for remand, remand should be denied 
in view of the nature of the licensed activity, the safety con- 
siderations applicable to the license, the criteria by which the 
Commission’s radiation exposure limits are fixed, and the ab- 
sence of any adequate proffer of additional evidence. The 
recent statement by the President of the United States con- 
cerning the resumption by the United States of atmospheric 
nuclear testing makes it clear that exposures due to radio- 
activity from testing do not require reconsideration of this 
license. 

II. The City may not challenge the statutory authority of 
the Atomic Energy Commission to license radioactive waste 
disposal because it failed to raise that issue in the adminis- 
trative proceeding. It also failed to assert the ordinance or 
State law as a ground for denying the Commission’s power 
to license Walker. Counsel for the City offered the local ordi- 
nance as evidence of attitudes in the locality, for the Com- 
mission’s consideration, but did not assert that the Commis- 
sion’s power was thereby impaired. 
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Ill. The Atomic Energy Commission has clear authority 
under the Atomic Energy Act of 1954 to license the radioactive 
waste disposal activities to be conducted by Walker. The Com- 
mission’s authority has been sustained by the Fifth Circuit in 
Harris County, Texas v. United States, 292 F. 2d 370 (C.A. 5). 
The comprehensive licensing provisions of the Atomic Energy 
Act extend to all operations involving possession and transfer 
of special nuclear, source and byproduct material and hence 
include the disposal of such material as waste. Regulation 
of disposal of radioactive waste is also required by the Com- 
mission’s responsibility for protection of public health and 
safety. The Commission’s interpretation of its regulatory 
powers under the Act to include waste disposal is entitled to 
great weight, and is supported by Congress’ “de facto acquies- 
cence * * * and ratification.” Power Reactor Development 
Co. v. International Union, 367 U.S. 396, 408-409. 

The Commission’s authority to license Walker is not im- 
paired by state or local law. Congress has demonstrated its 
intent that federal regulation is paramount. In any event, 
regardless of the reach of state and local law as applicable to 
Walker, they cannot impair the Commission’s power to issue 
licenses under its undoubted authority in the Atomic Energy 
Act. 

IV. The Commission’s findings that the proposed activity 
will be conducted without contamination of the environment 
or danger to the public health and safety are fully supported 
by the record. The Commission’s expert judgment is sup- 
ported by the testimony of the Commission’s expert witnesses 
‘and was ultimately concurred in by an expert called by one of 
the objecting parties. The City’s position is based on a num- 
ber of gross errors of fact concerning the location of the facility 
and the possibility of contamination. The Commission cor- 
rectly concluded that the proposed activity will be carried on in 
compliance with the Act and regulations and without danger 
to health and safety. 

V. The Commission correctly held that 10 C.F.R. 20.302 was 
not applicable to the proposed licensed activity in New Britain. 
The Commission’s interpretation of its own regulations is con- 
trolling unless plainly erroneous. Its interpretation in the 
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present case is plainly correct. Section 20.302 specifically deals 
with applications for permission to release radioactivity to the 
environment and requires certain information concerning the 
place where release is planned. In this case, it is applicable to 
the disposal site at sea but not to the activities at New Britain 
which do not involve any planned release of radioactivity or 
any credible possibility of such release. 

VI. The Commission properly sustained the supplemental 
intermediate decision of the hearing examiner which, on re- 
mand, granted the license without a further hearing. On a full 
record, the hearing examiner had carefully made detailed find- 
ings adequate to support a decision granting the license in the 
event that he should be mistaken in his legal conclusion as to 
the applicability of Section 20.302. The Commission reversed 
his decision solely on his interpretation of the regulation, and 
independently found that the record affirmatively supports the 
grant of the license amendment on remand. The hearing 
examiner explicitly adopted the findings in his first intermediate 
decision and reaffirmed them, as did the Commission on its sec- 
ond review. 

VII. The exclusion of the testimony of Lipetz as a proposed 
expert witness was not error, since he was not an expert in 
evaluating sites for storage of radioactive wastes. Whether 
he had shown such special knowledge as to qualify him to 
testify as an expert was for the Commission to determine, 
and its decision is not to be set aside unless clearly shown to 
have been unfounded. 

VIII. The denial of additional time for the filing of excep- 
tions, after a long history of repeated delays by the objectants, 
was a proper exercise of discretion. 


ARGUMENT 


L The resumption of atmospheric nuclear testing by the Soviet 
Union is not material to this case. Remand to the Commis- 
sion for additional findings should be denied, and the case 
should be considered on the merits at this time 


The City has previously moved to remand this proceeding 
to the Commission for the taking of additional evidence on 
the ground that the Soviet Union resumed atmospheric testing 


of nuclear weapons in the atmosphere since the date of the 
Cotomission’s decision, and that this asserted change in en- 
vironmental conditions requires that further evidence be taken 
(Pet. Br., App. A, pp. 1-14). In their response to that motion, 
the responderits have demonstrated that in view of the nature 
of the licensed activity, the safety considerations applicable 
to the license, the criteria by which the Commission’s radiation 
exposure limits are fixed, and the absence of any adequate 
proffer of additional evidence, remand should be denied. See 
Pet. Br., App. A, pp. 15-38. 

This Court’s order of January 19, 1962, directed that the 
motion to remand be held in abeyance pending the hearing 
of the petition for review on the merits. The City has offered 
no further argument in support of its application. The re- 
spondents are content to rest on the grounds already asserted, 
and on this brief, in opposition to the motion. 

It is appropriate, however, to add a quotation from the 
statement by the President of the United States on March 2, 
1962, announcing that the United States will resume atmos- 
pheric nuclear testing unless the Soviet Union agrees to an 
enforceable test ban. The President said (see 108 Cong. Rec. 
3137): 

These tests are to be conducted under conditions 
which restrict the radioactive fallout to an absolute 
minimum, far less than the contamination created by 
last fall’s Soviet series. By paying careful attention to 
loeation, wind and weather conditions, and by holding 
these teste over the open sea, we intend to rule out any 
problem of fallout in the immediate area of testing. 


* * * * * 


Natural radioactivity, as everyone knows, has always 
been part of the air around us, with certain long-range 
biological effects. By conservative estimate, the total 
effects from this test series will be roughly equal to only 
1 percent of those due to this natural background. It 
has been. estimated, in fact, that the exposure due to 
radioactivity from these tests will be less than 1/50 of 
the difference which ean be experienced, due to varia- 
tions in natural radioactivity, simply by living in dif- 
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ferent locations in our own country. This will obviously 
be well within the guides for general population health 
and safety, as set by the Federal Radiation Council; 
and considerably less than one-tenth of 1 percent of 
the exposure guides set for adults who work with indus- 
trial radioactivity. 

The Federal Radiation Council is the interdepartmental 
body established by Congress to “sdvise the President with 
respect to radiation matters, directly or indirectly affecting 
health, including guidance for all Federal agencies in the for- 
mulation of radiation standards * * *” Section 274(h) of 
the Atomic Energy Act, 42 U.S.C. 2021(h). In our prior re- 
sponse to petitioner’s motion for remand, we pointed out that 
the Commission’s standards for licensed facilities conform to 
the Federal Radiation Council’s guides; that all sources of 
radioactivity (among which fallout from testing is a very small 
factor compared to natural radioactivity and medical uses) 
were fully considered in establishing the present health and 
safety standards cited by the President; and that the petitioner 
had not indicated any effect which is not well within the wide 


variations in individual exposures anticipated, and the margin 
of safety utilized, in fixing the present standards. Pet. Br., 
App. A, pp. 25-27. 


Il. The City may not challenge the statutory authority of the 
Atomic Energy Commission to license radioactive waste dis- 
posal, or assert conflict with State or local law, because it 
failed to raise those issues in the administrative proceeding. 


It is well settled that judicial review of agency action is 
limited to issues which have been presented before the agency. 
“(O]rderly procedure and good administration require that 
objections to the proceedings of an administrative agency be 
made while it has opportunity for correction in order to raise 
issues reviewable in the courts.” United States v. L. A. Tucker 
Truck Lines, Inc., 344 U.S. 38, 36-87; Federal Power Commis- 
sion v. Colorado Interstate Gas Co., 348 U.S. 492, 499-501; 
Moog Industries, Inc. v. Federal Trade Commission, 355 US. 
411; Anchor Line Limited v. Federal Maritime Commission, 
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C.A.D.C. No. 16257, decided February 1, 1962. The rule is 
rigorously applied even when the agency has a “predetermined 
policy on this subject” which presumably would have required 
it to overrule any objection. United States v. L. A. Tucker 
Truck Lines, Inc., supra, 344 US. at 37. 

The petition for review in this Court challenges for the 
first time the Commission’s statutory authority to license the 
disposal of radioactive waste, and alleges for the first time that 
a Connecticut statute and an ordinance of the City of New 
Britain have the effect of defeating the Commission’s authority 
(Pet. Br., pp. 13-22). The City’s exceptions to the Commis- 
sion from the Hearing Examiner’s supplemental intermediate 
decision granting the license amendment (TR 2046-2048) 
made none of these claims. Moreover, at no time during the 
administrative proceeding did the City challenge the Com- 
mission’s exercise of regulatory authority over the waste dis- 
posal facility involved in this case, or advance the contention 
that the state or local laws barred the granting of the license 
amendment.* 

Testimony was offered as to the adoption of the ordinance 
which purported to prohibit the proposed activity (TR 737- 
738). However, the ordinance was offered merely to show 
“the considered opinion of the lawmakers of the City as to 
their attitude” and “the attitude of its people and the 
governmental body” (TR 740, 745). It was thus presented 
simply as a factual element intended to affect the discretion 
of the Commission. On objection by counsel for Walker (TR 
740), counsel for the City refused to state his views as to the 
legal effect of the ordinance (TR 747). In response to a re- 
quest of the Hearing Examiner that briefs be submitted on 
this point (TR 751), counsel for the City declined to submit 
a brief (TR 752). He agreed that a ruling be deferred until 
there had been full briefing (TR 753), and later requested 
leave to consider whether he wished to withdraw his offer 
of the ordinance in evidence (TR 852). Although leave was 


* A suggestion concerning the effect of state or local law was elliptically 
made at one time in connection with an objection to the introduction of a 
map in evidence (TR 250-252), but was not pursued. See TR 1021-1082. 
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granted to do so (TR 853), he never submitted a brief or 
withdrew his offer. The ordinance was never admitted in evi- 
dence, and the City did not object or except to that course 
{TR 2046). In the proposed findings and conclusions sub- 
mitted by the City and the other intervenors, no finding or 
conclusion was offered concerning the Commission’s authority, 
the effect of the ordinance, or alleged conflict with state law 
(TR 1900-1901). 

Since the City thus did not challenge the Commission’s 
statutory authority to license Walker in the administrative 
proceeding, it should not be permitted to do so now. 


IIL The Atomic Energy Commission is authorized by the 
Atomic Energy Act of 1954 to license the radioactive waste 
disposal activities to be conducted by Walker 


The City has asserted that the Atomic Energy Commission, 
in granting the Walker license amendment, exceeded its lawful 
authority in that (a) the Atomic Energy Act does not empower 
the Commission to license radioactive waste disposal ; and (b) 
the Commission’s exercise of licensing authority is barred by an 
ordinance of the City purporting to prohibit the licensed ac- 


tivity and a state law requiring a permit for such activity (Pet. 
Br., pp. 18-21). If the Court should reach these points, despite 
the failure to raise them before the Commission, we submit 
that the petitioner’s arguments are clearly without merit. 


A. The Atomic Energy Act of 1954 authorizes the licensing of the disposal 
of radioactive waste 


Section 81 of the Atomic Energy Act of 1954 (42 US.C. 2111) 
sustains the Commission’s authority to license waste disposal 
activities: 

No person may transfer or receive in interstate com- 
merce, manufacture, produce, transfer, acquire, own, 
possess, import, or export any byproduct material, ex- 
cept to the extent authorized by this section or by section 
$2 [Foreign Distribution”]. The Commission is au- 
thorized to issue general or specific licenses to applicants 
seeking to use byproduct material for research or de- 
velopment purposes, for medical therapy, industrial 
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uses, agricultural uses, or such other useful applications 
as may be developed. * * * The Commission shall not 
permit the distribution of any byproduct material to any 
licensee, and shall recall'or order the recall of ‘any dis- 
tributed material from any licensee, who is not equipped 
to observe or who fails to observe such safety standards 
to protect health as may be established by the Com- 
‘mission or who uses such material in violation:of law or 

_ regulation of the Coramission or in a manner other than 
as disclosed in the application therefor or approved by 
the Commission. * * * ; 

See, for source material licensing, Sections 62 and 63, 42 U.S.C. 
2092, 2093, infra, pp. 38-39. 

. The City’s contention is that waste byproduct material is not 
“byproduct material” within the meaning of the Act, and that 
the disposal of waste is not a “useful application” or other use 
within Section 81. If radioactive waste. were not: byproduct 
material this would mean that its disposal would be entirely 
beyond the Commission’s regulatory authority. If waste dis- 
posal were to be regarded as not a “useful application”, then 
every one of the thousands of licensed users of byproduct ma- 
terial would be required to conduct complete ultimate disposal 
of his own wastes individually. Such results would be mani- 
festly contrary to the intent of congress in the Atomic Energy 
Act. 

The Commission’s authority to grant licenses for commercial 
radioactive waste disposal, such as it has granted to Walker, 
has been sustained by the Fifth Circuit in Harris County, Texas 
v. United States, 292 F. 2d 370 (C.A. 5). In explicitly over- 

___Yuling the contentions now advanced by the City, the Court 
) said (at 371): ; 

As we understand the appellant’s attack, its primary 
claim is that the product in question here is not a “by 
product” as that: term is used in the statute but is a waste 
product, and the statute does not direct or permit the 
determination and designation of intervenor to handle 
waste prod: -** © , 

* * © [W]e think it sufficient to.say, first, that the 
appellant has taken too narrow 4 view of the term ‘by 
product? as used in the statute, and that it is quite clear 

€84316—62—6 
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that the waste in question here is a “by product”, within 
the statutory meaning, and that the Commission has 
general authority to deal with such products and issue 
licenses in respect to them. 


The City concedes that the Harris County case is inconsistent 
with its contention (Pet. Br., p. 15). 

The Supreme Court, in Power Reactor Development Co. v. 
International Union, 367 U.S. 396, upheld the Commission’s 
standards for licensing the construction of nuclear reactors and 
held, inter alia, that the Commission has been vested by Con- 
gress with the responsibility for safeguarding public health and 
safety in atomic energy (367 US. at 404); and that “the 
Commission’s interpretation of its own regulation and govern- 
ing statute” should be accorded the respect “customarily given 
to a practical administrative construction of a disputed pro- 
vision”, particularly when reported to and acquiesced in by 
Congress (367 US. at 408-409). We submit that these prin- 
ciples are controlling in this case. Authority to license radio- 
active waste disposal is supported by the comprehensive 
licensing provisions of the Act; by the Commission’s responsi- 
bility for the protection of the public health and safety, 
demonstrating the “usefulness” of waste disposal; and by the 
legislative history and administrative interpretation of the Act 
and subsequent Congressional acquiescence. 


1. The Commission's comprehensive licensing authority 


The Act provides a detailed regulatory system for the devel- 
opment of peaceful uses of atomic energy under Commission 
licensing. The system of licensing is based on the three statu- 
tory categories of materials: special nuclear material (fission- 
able material) ; source material; and byproduct material, which 
consists of radioactive isotopes produced in the process of nu- 
clear fission or by exposure of materials to the radiation of 
fission. Licenses are required also for nuclear reactors and any 
other facilities which produce or use fissionable materials.‘ 


“For the definitions of special nuclear, source, and byproduct materials 
and of: production and utilization. facilities, see Section 11 of the Act, 
42 U.S.C. 2014; see infra, pp. 87-88. oe atte. 
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The licensing system is comprehensive, covering all significant 
activities involving licensed materials. A license is required 
for the manufacture, production, transfer, acquisition, posses- 
sion, use, import or export of reactors (Section 101, 42 U.S.C. 
213¥). All special nuclear material is the property of the Com- 
mission; ; and @ license is required to possess or transfer it (Sec- 
tions 52;-57,.42.U.S.C. 2072, 2077). A license is required to 
transfer or deliver, receive possession of or title to, import or 
éxport. source material after removal from its place of deposit 
in nature (Section 62, 42 U.S.C. 2092). Finally, without Com- 
mission authority amounting to a license (see Administrative 
Procedure Act, Section 2(e), 5 U.S.C. 1001(e)), no person may 
manufacture or produce byproduct material or transfer, ac- 
quire, own, possess, import or export it (Section 81, 42 U.S.C. 
2111, infra, pp. 39-40). 

The Act accordingly provides comprehensive authority in 
the Commission to issue licenses for reactors (Sections 103, 104, 
42 U.S.C. 2133, 2134) ; for special nuclear material (Section-53, 
42.US.C. 2073) ; for source material (Sections 62, 63, 42 U-S.C. 
2092, 2093); and for byproduct: material (Sections 81, 82, 42 
US.C. 2111, 2112). - The authority to issue licenses manifestly 
extends to the entire range of activities concerning licensed ma- 
-terials from receipt and scquuition: through possession and use, 
to transfer or disposal. 

The Act therefore requires on ite face Tccriate for the disposal 
of waste special nuclear, source and byproduct material. These 
materials are defined by their radioactive or fissionable char- 
acter, regardless of their form and whether they are new or 
remain in a used product or in laboratory equipment. Since 
disposal of such material requires possession and transfer, it is 
subject to license.* | 


“The City refers to the radioactive material involved in the license as 
“exposed waste material” (Pet. Br. pp. 13, 14). The material is not “ex- 
posed” in the sense of open, since Walker may receive, possess and handle 
only already-packaged waste (p. 2, supra). Nor does the waste consist 
of articles which were merely “exposed” to radioisotopes at a prior time. 
The Commission’s regulatory jurisdiction is based upon the actual presence 
of radioisotopes which are “byproduct material” in the waste, and it is 
this contamination by radioisotopes which presents a health and safety 
problem. i axis * é 
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The Commission’s regulations confirm that the broad regula- 
tory authority of the Commission includes the licensing of dis- 
posal of radioactive waste, since they set forth certain pre- 
scribed methods of disposal (10 C.F.R. 20.301-305, 20.106), 
and provide, in addition, that any licensee may dispose of waste 
licensed material “by transfer to an authorized recipient” such 
as Walker Trucking Company, having an appropriate license 
(10 C.F.R. 20.301 (2), infra, p. 45). 


2. The Commission’s responsibility for public health and safety 


On the face of Section 81 of the Act, transfer or possession of 
such material for disposal as well as any other purpose may be 
undertaken only under license by the Commission. Moreover, 
as a service essential to the effective use of isotopes, waste dis- 
posal is undoubtedly a “useful application” within the meaning 
of Section 81. . 

As the Commission stated in its 1959 Annual Report (p. 289, 
Staff Ex. 8, TR 1634) : 


Protection of the public health and safety against 
radiation originating in atomic energy activities is a 
paramount responsibility of the Atomic Energy Com- 
mission. Safe management and disposal of wastes 
originating in Federal operations, and effective control 
over waste handling by private users of atomic energy 
products and facilities, is a major aspect of this re- 
sponsibility. 

The Congressional concern with health and safety is basic 
to the Act. Congress found that “the processing and utiliza- 
tion of source, byproduct, and special nuclear material must 
be regulated in the national interest and in order to * * * 
protect the health and safety of the public” (Section 2(d), 
42 U.S.C. 2012(d), infra, p. 37). The concern with health and 
safety is reiterated in the enumeration of the purposes of the 
Act (Section 3(d),.42 U.S.C. 2013(d), infra, p. 37), and in 
the provisions which deal directly with licensing. Section 81 
provides that byproduct material licensees shall be subject 
to “such safety standards to protect health as may be estab- 
lished by the Commission”. See also Sections 53, 103(b), 
104(b)(d), 182; 42 U.S.C. 2078, 2133(b), 2134(b)(d), 2232. 
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. Congress thus confided to the Commission the highly spe- 
cialized task of protecting public health and safety, giving it 
the authority to formulate more: precise standards through 
rule making. Section 161(b), 42 U.S.C. 2201(b), infra, p. 40, 
authorizes the Commisison to establish such standards and 
instructions to govern the use of licensed materials as it may 
deem necessary or desirable “to protect health or to minimize 
danger to life or property”. See also Section 161(i), 42 US.C. 
2201 (i), infra, p. 40. 

In giving the Commission broad power to establish the re- 
quirements necessary to protect life, health and property, in 
language typical of general public welfare legislation (cf. 
Berman. v. Parker, 348 US. 26, 32; Nebbia v. New York, 291 
US. 502, 524-528), the Congress delegated authority encom- 
passing the entire spectrum of health and safety regulation 
in the formulation of policies, the evaluation of scientific in- 
formation, the fixing of standards and their application to 
specific cases. It did so because it recognized that protection 
of the public health and safety in this field was an area of 
“special competence” in which the “responsibility” of the 
Commission (100 Cong. Rec. 10079, 3 Leg. Hist. 3103) could 
best be carried out by rule making. See S. Rept. 1699, 83d 
Cong., 2d Sess., p. 26. 1 Leg. Hist. 774; H. Rept. 2181, 83d 
Cong., 2d Sess., p. 26; 1 Leg. Hist. 1022. See Power Reactor 
Development Co. v. International Union, 367 US. 396, 404, 
415-416. 

The licensing of disposal of radioactive material under 
health and safety standards is clearly important “to protect 
health and to minimize danger to life or property” (Section 
161 (b), (i)(3), 42 U.S.C. 2201 (b), (i)(3)). Radioisotope 
users are numerous, many possessing only small quantities of 
byproduct material, and having only limited ability to handle 
and dispose of waste material themselves in compliance with 
regulations of the Commission, the Interstate Commerce Com- 
mission, and the Coast Guard. Since commercial waste dis- 

firms have such facilities, their activities serve to protect 
the public health and safety. The regulatory scheme appli- 


“The legislative history of the Act has been compiled in three volumes 
by the Atomic Energy Commission (1955), and is cited as Leg. Hist. 
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cable to waste disposal licensees as a means of protecting the 
health and safety of the public was described in the hearing 
below (supra, pp. 4-7). Moreover, by furnishing such 
services, these licensees advance the statutory purpose “to 
encourage widespread participation in the development and 
utilization of atomic energy for peaceful purposes to the maxi- 
mum extent consistent with * * * the health and safety of 
the public” (Section 3(d), 42 US.C. 2013(d)), and their han- 
dling of byproduct material is thus a “useful application” 
authorized to be licensed by Section 81. 


3. Legislative History, Administrative Interpretation, and Congressional 
A 


equiescence 


If there were any doubt about the Commission’s authority, 
it should be resolved in favor of the Commission’s understand- 
ing of the Act as confirmed by its legislative history and 
subsequent Congressional acquiescence. As the Supreme 
Court held last year, great weight is particularly due the inter- 
pretation of the Atomic Energy Act by the Commission, since 
it “involves a contemporaneous construction of a statute by 
the men charged with responsibility of setting its machinery 
in motion, of making the parts work efficiently and smoothly 
while they are yet untried and new”. Power Reactor Devel- 
opment Co. v. International Union, 367 US. 396, 408, quoting 
Norwegian Nitrogen Production Company v. United States, 
288 U.S. 294, 315; United States v. American Trucking Associ- 
ations, 310 U.S. 534, 549. The Commission’s application of 
broad statutory authority to specific situations “is to be ac- 
cepted if it has ‘warrant in the record’ and a reasonable basis 
in law’. National Labor Relations Board v. Hearst Publica- 
tions, 322 U.S. 111, 130-131. 

Comparison of Section 81 of the Act as originally proposed 
in H.R. 9757 (1 Leg. Hist. 682) with the bill as enacted dem- 
onstrates that the safety standards and licensing authority 
applicable to byproduct materials were enacted by the Con- 
gress without material change or extensive discussion. This 
fact emphasizes the Congressional reliance on the Commission’s 
implementation of its licensing program in the protection of 
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health ‘and. safety. In one brief passing reference to waste 
disposal Representative Cole, later Chairman of the Joint Com- 
mittee on Atomic Energy, and floor manager of the bill in 
the House, clearly recognized that the Commission’s licensing 
authority included regulation of the disposal of waste licensed 
material (100 Cong. Ree. 11025, 3 Leg. Hist. 2877). 

Moreover, as was true of the practice at issue in Power Reac- 
tor Development Co., supra, the Commission’s authority in 
this case is confirmed by its frequent reports to the Joint 
Committee on Atomic Energy and the acquiescence by Con- 
gress in the program of licensing waste disposal... Section 202 
of the Act (42 U.S.C. 2252, infra, p. 41). requires the Com- 
mission “to keep the Joint Committee fully and currently 
informed with respect to all of the.Commission’s activities”, 
and imposes on the Joint Committee the duty of continuing 
study and surveillance as well as that of conducting annual 
hearings on the “development, growth, and state of the atomic 
energy industry”. : aes 

The Commission has‘thus repeatedly reported to the Con- 
gress, in its annual reports, the number and frequently the 
names of commercial waste disposal licensees. See, e.g., 1959 
Annual Report, pp. 124-125, 368-382; 1960 Annual Report, 
pp. 232-233; 1961 Annual Report, pp. 344-345. Some of these 
reports included extensive discussion of waste disposal and of 
the Commission’s program as to both: Government and 
licensed operations. One such discussion was introduced as 
an exhibit at the hearing below (“Management of Radioactive 
Wastes”, Staff Ex. 8, TR 1633). See also 1960 Annual Report, 
pp. 84-90. In 1959, the Joint Committee conducted extensive 
hearings on this subject, in which the Commission’s licensing 
policy was reviewed. Hearings on Radioactive Waste Dis- 
posal Before the Special Subcommittee on Radiation of the 
Joint Committee on Atomic Energy, 86th Cong., 1st Sess., pp. 
2512, 2516, 3093, 3097, 3100, 3109-3114. 5 
..In- the hearings which preceded the adoption in 1959 of 
Section -274 of the Act, 42 U.S.C. 2021, authorizing transfer 
of part of the Commission’s regulatory jurisdiction to States 
which qualify, Congress took special note of the. licensing of 
waste disposal firms. Hearings on Federal-State Relationships 
in the Atomic Energy Field Before the Joint Committee. on 
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Atomic Energy, 86th Cong., 1st Sess., pp. 86-87, 304-309. It 
directed in Section 274 that the Commission retain jurisdiction 
of several areas, including “the disposal into the ocean or sea 
of byproduct, source or special nuclear waste materials”. Sec- 
tion 274(c)(3), supra, p. 42, thus explicitly confirming the 
Commission’s authority in this area. 

“2 his history, we submit, constitutes “de facto acquiescence 
in. and ratification of the Commission’s licensing procedure by 
Congress.” Power Reactor Development Co. v. International 

:. Union, 367 U.S. 396, 409; Ivanhoe Irrigation District v. Mc- 
< &Cracken, 357 US. 275, 292-294; Panama Canal Company Vv. 
~ “Grace Lines, Inc., 356 U.S. 309, 318-319. 


B. The Commission’s authority to license Walker is not impaired by State 
or local law 


Petitioner: asserts that the Commission erred in licensing 
Walker without giving effect to state or local law purporting to 
deal with radioactive waste disposal. A California court, the 
only tribunal to which the issue has been squarely presented, 
went so far as to hold that a municipality cannot prohibit the 
operation of a waste disposal business which has been licensed 
by the Atomic Energy Commission. Boswell v. City of Long 
Beach, 28 U.S. Law Week 2481, CCH Atomic Energy L. Rep. 
7 4056 (Cal. Super. Ct. 1960). If the issue is to be reached, 
Congress has certainly indicated its intent that federal regula- 
tion of atomic energy licenses is not subject to limitations aris- 
ing from state law. The licensing provisions of the Atomic 
Energy Act set forth a comprehensive plan. In amending the 
Act to give the Commission power to transfer part of its regu- 
latory jurisdiction to states which qualify (Section 274 of the 
Atomic Energy Act, 42 U.S.C. 2021), it was declared that such 
transfers applied to “some, but not all, atomic energy activities 
now regulated exclusively by AEC” and that the power to 
transfer was “not intended to leave any room for the exercise 
of dual or concurrent jurisdiction by States to control radiation 
hazards by regulating byproduct, source, or special nuclear 
materials”. §. Rept. 870, 86th Cong., 1st Sess., pp. 8-9, 10; 
H. Rept. 1125, 86th Cong,, Ist Sess., pp. 8-9, 10. See Section 
274(k), infra, p. 43; Campbell v. Hussey, 368 US. 297, 300; 
First Iowa Hydro-Electric Coop. v. Federal Power Commis- 
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gion, 328 U.S. 252, 181; Cloverleaf Butter Co. v. Patterson, 
315 U.S. 148, 167. See Estep and Adelman, State Control of 
Radiation Hazards: An Intergovernmental Relations Prob- 
lem, 60 Mich. L. Rev. 41, 58-63 (1961). 

We need not go so far in the present case in order to sustain 
the Commission’s order. For regardless of the reach of state 
or local law as applicable to licensee Walker, it cannot in any 
way limit or impair the Commission’s power to issue licenses 
under the Atomic Energy Act. It is sufficient for the present 
purpose simply to point to the Supremacy Clause in Article VI 
of the Constitution. 

In a number of cases under other federal licensing acts, the 
courts have held that the federal agencies were not bound to 
consider the possible impact of local law upon federal licensees 
before exercising their authority to license, and that such issues 
of local law were, therefore, not properly raised in an appeal 
from the grant of a license by the agencies. E.g., N. Y. Central 
Securities Co. v. United States, 287 U.S. 12, 27; Claiborne- 
Annapolis Ferry Co. v. United States, 285 U.S. 382, 391. 

The City cites an instance in which Congress has expressly 
imposed, as a condition upon the Federal Power Commission’s 
licensing authority, that applicants show satisfactory evidence 
of compliance with state law (16 US.C. 802(b); Br., p. 18). 
Even under this provision the Court has held that compliance 
with state law need be shown only to the extent deemed ma- 
terial by the Power Commission: “The securing of [a] * * * 
state permit is not in any sense a condition precedent or an 
administrative procedure that must be exhausted before secur- 
ing a federal license.” First Iowa Hydro-Electric Coop. v. 
Federal Power Commission, 328 U.S. 152, 170. Since no such 
condition has been imposed on the Atomic Energy Commission, 
the City’s argument amounts to saying that the condition is to 
be inferred from the fact that Congress refrained from imposing 
it. On the contrary, the Commission is clearly authorized to 
exercise its licensing authority without deferring to state or 
local law. 

Finally, we point out that neither the Commission nor the 
State of Connecticut has found any inconsistency between the 
Commission’s regulatory program and the State’s administra- 
tion of the Connecticut statute on which the City relies (see 
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Pet. Br., p. 17). The State was notified of the pendency of 
the license application (TR 1117) and deferred to the Com- 
mission’s regulatory authority (TR 1118). After further 
correspondence, (TR 1120, 1122) the State refrained from 
intervening in the licensing proceeding. State and Commis- 
sion personnel have since maintained liaison (TR 513, 515—- 
518). There is no evidence that any conflict with the State 
authorities over the Walker license is to be anticipated.’ 


IV. The Commission’s findings that the licensed activity will 
be conducted without contamination of the environment 
or danger to the public health and safety are fully sup- 
ported by the record 


After full hearings reflected by 1037 pages of transcript, and 
on voluminous exhibits, the Commission has found: 


Upon a detailed and independent review of the record 
and of applicable regulations and law we find that * * * 
the specific storage and packaging activity proposed in 
this proceeding * * * does not involve any credible 
possibility of contamination of the ground, air or water 
as the result of such activity (TR 2036-2037). 


This finding and the additional finding that the licensed ac- 
tivity will be operated in accordance with the Commission’s 
regulations so as to protect health and minimize danger to 
life or property (TR 2037, 2040, 2109, 2113) have not been 
challenged by exceptions (TR 2046-2048) and, indeed, are 
consistent with the City’s position as expressed at the close 
of the hearing (TR 1028-1029). In his first intermediate 
decision which denied the license amendment solely on the 
ground of the applicability of 10 CFR. Section 20.302 the 
Hearing Examiner made full findings sufficient to support the 


7On the other hand, the City has not only challenged the Commission’s 
issuance of the Walker license, but its ordinance also appears inconsistent 
with state law. The New Britain ordinance would completely prohibit 
what the Connecticut statute would permit (see Pet. Br., p. 17). Indeed, 
the ordinance’s prohibition of the storage of any radioactive material 
within city limits would seem to prohibit jewelers from possessing luminous 
dial watches, and hospitals from possessing radioisotopes for use in diag- 
nosis and therapy. We have no knowledge that the city has ever sought 
to use its ordinance against any person other than licensee Walker. 
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final decision granting a license. (TR 1991, 1996-1997; see 
supra, pp. 8-9.) The Commission reversed his decision on the 
law and “upon a detailed and independent review of the rec- 
ord and on applicable regulations and law” and found that 
he was in error on the law and that “the record affirmatively 
supports the grant of the license amendment” (TR 2036- 
2037). In his supplemental intermediate decision of March 
24, 1961, granting the license, he adopted his previous findings 
(TR 2038-2042), and on a second review the Commission 
confirmed his findings in its decision of June 12, 1961 (TR 
2108-2115), from which this appeal is taken. 

On this record, the deference which is due to the findings of 
the Commission (Power Reactor Development Company v. 
International Union, 367 U.S. 396, 408; Harris County, Texas 
v. United States, 292 F. 2d 370, 371 (C.A. 5), requires that this 
Court give great weight to the findings of the Commission and 
to its expert judgment as a regulatory agency. New York v. 
United States, 331 U.S. 284, 349. The decision is supported by 
far more than the “substantial evidence” which is the measure 
of its validity on review by this Court. Administrative Proce- 
dure Act, Sec. 10(e), 5 U.S.C. 1009(e) ; cf. Universal Camera 
Corporation v. National Labor Relations Board, 340 U.S. 474; 
Anchor Line Limited v. Federal Maritime Commission, 
C.A.D.C. No. 16, 257, decided February 1, 1962. 

There is no basis in the record for the contention (Pet. Br., 
pp. 22-23) that the Commission has acted arbitrarily and 
contrary to the purposes of the Atomic Energy Act. The Com- 
mission’s experts testified that the proposed activity will not 
present a hazard to the public health and safety. Dr. Stonier, 
who was called as an expert by the objectants, testified that 
radiation from the facility will be essentially zero, and that for 
practical purposes there is no danger (TR 582); that the Com- 
mission’s regulatory program is adequate (TR 559); and that 
his anxiety arose from the possibility of some accident which 
he had not been able to imagine (TR 582, 616-617). There is 
no expert testimony to the contrary. See pp. 9-12, supra. 

The City’s position is based on a number of gross errors of 
fact. Objections were not “filed by some 1500 citizens residing 
within one quarter of a mile of this location” (Br., p. 23). Mr. 
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Politis intervened on behalf of himself and one other person 
(TR 222-227). He claimed (TR 215-216) that he also spoke 
for others (although there is no evidence to that effect), of 
whom “Some of them may live within a block or two. I think 
most of them I might characterize as within a half-mile radius” 
(TR 213). He stated (although there is no evidence (see TR 
217)) that 1500 people had signed a petition to an unidentified 
addressee. He agreed to file an appearance on behalf of the 
alleged other persons (TR 227) but never did so. 

The City has chosen to assert that the storage facility is to 
be located “within a heavily populated area” (Pet. Br., p. 22), 
The emphatic but vague use of such words as “heavily popu- 
lated” and “immediately adjacent” (Pet. Br., pp. 22-23) 
obscures the uncontradicted evidence. The proposed storage 
facility is located on a 10.5 acre site, zoned for industrial use, 
surrounded by widely scattered industrial and commercial 
structures (TR 304-306, 774-777) and uninhabited farm, 
swamp, and woodland areas (TR 276-282, 303-306, 686, 694). 
The nearest street, East Street, is between 400 and 500 feet 
away (TR 277). The nearest structure is the home of Harris, ~ 
Walker’s president, about 450 feet away (TR 273-279, 303). 
The next nearest residence is 600 or more feet away (TR 303). 
The areas to the east, north and south are zoned for industrial 
use (TR 279, 280-281, 303-306). Only the area westward 
across East Street, 400 feet away, is zoned “Residence B” (TR 
281). The City is also in error in asserting that there is an un- 
guarded railroad crossing “immediately adjacent to the prem- 
ises (BR., p. 23). The crossing is in fact 1,300 feet away, 
which is a quarter of a mile (TR 807). 

The City suggests some danger of flooding (Pet. Br., p. 23). 
There is no evidence that the proposed site has ever been 
flooded or is likely to be, and there is evidence to the contrary 
(TR 692-693) ; nor is there any evidence that flooding could 
result in the release of activity to the environment (see TR 
771-774). Indeed, the City now appears to agree with the 
Commission’s finding that there is no evidence in the record of 
“any credible possibility of contamination of the ground, air, 
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or water”, ® as the result of such activity (TR 2037; see Pet. 
Br., p. 29). 

In short, the Commission “considered the site along with all 
the other relevant data” (Power Reactor Development Co. v. 
International Union, 367 U.S. 396, 414). As the Fifth Circuit 
held with regard to a licensed waste disposal facility in the city 
of Houston, the Act leaves to the Commission to determine 
whether a proposed site is appropriate and the Commission’s 
finding must be sustained if supported by the record. Harris 
County, Texas v. United States, 292 F. 2d 370, 371 (C.A. 5). 
Here, the record demonstrates the correctness of the Commis- 
sion’s conclusion that the proposed activity in New Britain will 
be carried on in compliance with the Act and regulations and 
without danger to health and safety. 


V, The Commission correctly held that 10 C.F.R. 20.302 was 
not applicable to the licensed activity in New Britain 


The original intermediate decision denying the license 
amendment (TR 1971-1998) was made by the Hearing Ex- 
aminer in the erroneous belief that this case.is governed by 


10 C.F.R. 20.302, which enumerates requirements for release 
of radioactivity to the environment by methods not specifically 
authorized by the Commission’s regulations. 

The Commission reversed that determination on the ground 
that the activities which Walker desired to conduct at New 
Britain are to receive only packaged materials, to package them 
further where necessary for sea disposal (but not to open them) 
and to transport them for disposal elsewhere. It found that 
there was no credible possibility of contamination of the 
ground, air, or water at the New Britain site. Walker’s activi- 
ties at New Britain are governed by the health and safety 


* Petitioner so concedes in arguing that the exclusion of the testimony of 
a witness was prejudicial (Pet. Br., p. 29), “in view of the Commission’s 
conclusion that the record fails to contain evidence of ‘any credible possi- 
bility of contamination of the ground, air, or water as a result of such 
activity.’ (R. 2087). It contains none simply because such evidence was 
improperly excluded.” (Italics supplied.) See Point VII, infra. 
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standards and performance criteria generally applicable to 
licensees under 10 C.F.R. 20, 30, and 40, particularly 10 C.F.R. 
30.23 and 40.32, rather than requirements of 10 C.F.R. 20.302, 
which are specifically applicable to the disposal site 
(TR 2036-2037). 

The Commission’s interpretation of its own regulations is 
controlling unless plainly erroneous (Bowles v. Seminole Rock 
Co., 325 US. 410, 414; Power Reactor Development Co. v. 
International Union, 367 U.S. 396, 408; Western Union Tele- 
graph Co. v. United States, 217 F. 2d 579, 581 (C.A. 2)), and the 
Commission’s interpretation here is plainly correct. The site 
of any licensed facility is an important factor in safety and must 
be evaluated along with other factors, as it was in this case, in 
order to decide whether the “proposed equipment and facilities 
are adequate to protect health and minimize danger to life or 
property” (10 CFR. 30.23(b), 40.32(c)). On the other hand, 
the purpose of Section 20.302 is to prescribe a specific method 
by which an applicant who seeks to release radioactivity to the 
environment by methods or in quantities other than those 
generally permitted by the regulations may obtain approval 
of such variations. 

When such release to the environment is requested, Section 
20.302 requires the submission of information “as to the en- 
vironment, including topographical, geological, meterological 
and hydrological characteristics”, and also, among other things, 
“procedures to be observed to minimize the risk of unexpected 
or hazardous exposures”. This provision clearly applies to the 
environment at the place where disposal is planned—in this 
case, to Walker’s disposal site at sea.’ It has no application to 
the activities to be conducted in and near New Britain which 
do not involve any planned release of radioactivity to the en- 
vironment and which, as the Commission has found (TR 2036), 
do not involve any credible possibility of such release. 


*'The process of ultimate disposal at sea ig such an activity, covered by 
Section 20.302, since it involves release of containers of radioactive waste 
into the depths of the ocean (TR 93). The fact that Walker’s license au- 
thorizes it to deposit waste at sea is doubtless the reason why the Hearing 
Examiner was originally misled into ruling that Section 20.302 was applicable 
to the New Britain site, used for storage and further packaging only. 
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VI. The Commission did not err in sustaining the supplemen- 
tal intermediate decision of the Hearing Examiner which, 
on remand, granted the license without a further hearing 


The Petitioner contends that the Commission erred in affirm- 
ing (TR 2108-2115) the Hearing Examiner’s supplemental 
intermediate decision of March 24, 1961 (TR 2038-2042) with- 
out a further hearing. The Petitioner bases this argument on 
the erroneous assertion that the Hearing Examiner “made find- 
ings and accepted conclusions which had previously been re- 
jected” (p. 26). 

In his original intermediate decision of December 30, 1960, 
denying the license on the erroneous legal ground of the appli- 
cability of 10 C.F.R. 20.302, the Hearing Examiner had care- 
fully made full detailed findings which would be adequate to 
support a decision granting the license in the event that he 
should be mistaken in that legal conclusion (TR 1971-1998; see 
especially TR 1996-1998). The Commission reversed his de- 
cision solely as to the applicability of 10 C.F.R. 20.302, and 
“upon a detailed and independent review of the record,” found 
“that the record affirmatively supports the grant of the license 
amendment” (TR 2036-2037). It remanded the case for pro- 
ceedings not inconsistent with its decision (TR 2037). The 
Hearing Examiner’s supplemental intermediate decision of 
March 24, 1961, accordingly granted the license (TR 2038- 
2042). In doing so, he explicitly adopted the findings in the 
first intermediate decision and, except as his earlier findings 
and conclusions had been modified by the Commission, “reaf- 
firmed and incorporated fully herein” those findings (TR 
2038), while adding certain ultimate findings of fact and con- 
clusions of law in accord with the Commission’s decision (TR 
2038-2042). 

After the voluminous record which had been compiled, in- 
cluding 1,037 pages of transcript and numerous exhibits, no 
purpose would have been served by further hearings except 
delay. The record for decision was already complete, and all 
procedures required by law had been accomplished. Adminis- 
trative Procedure Act, Sections 7, 8, 5 U.S.C. Secs. 1006, 1007. 
The Administrative Procedure Act does not require detailed 
findings on every subsidiary evidentiary fact, so long as the 
agency makes clear the factual basis on which it has proceeded. 
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Coyle Lines Inc. v. United States, 115 F. Supp. 272, 276 (E.D. 
La.); cf. National Labor Relations Board v. Sharples Chem- 
icals, Inc., 209 F. 2d 645, 652 (C.A. 6); Attorney General's 
Manual on the Administrative Procedure Act (1947) 86. 


VII. The exclusion of the testimony of Lipetz as a proposed 
expert witness was proper, since he was not an expert in 
evaluating sites for storage of radioactive wastes 


The City argues (Br., pp. 27-29) that the Hearing Examiner 
committed error in excluding the proffered testimony of Dr. 
Jacques Lipetz * as an expert witness (TR 618-628). Lipetz 
is a young biologist (TR 620) who has taught biology at Queens 
College in New York for one year (TR 621). His specialty is 
the study of plant cancer (TR 626-627 ). He has had one 
month of experience at Rockefeller Institute doing research and 
reading on that subject (TR 626). He has performed one year 
of research on the metabolism of plants, using an isotope of 
calcium (TR 622). He has had in all about one and one-half 
years of research experience, but has had no experience with the 
effects of radiation on man (TR 623). He has visited lab- 

-eratories in which isotopes were in use (TR 622). 

Lipetz testified that he took a “quick look” at the site for the 
first time during a visit of about ten minutes on the morning 
on which he was to testify (TR 619). 

In response to questions by the Hearing Examiner inquiring 
as to his qualifications, counsel for the intervenors observed 
(TR 628, 633): 

He is a young man. You will scare him out of any 
value he may have. * * * I admit he hasno experience. 
Iam just resting on his educational background. It isno 
different than the young lawyers just getting out of law 
school being barred from a Court procedure. 


Lawyers just out of law school are not ordinarily offered as 
expert witnesses to testify as to highly specialized and technical 
areas of law in which they have no special competence. 
Although the AEC staff did not object. to Lipetz’ proposed 
testimony, Walker did object (TR 619), and the testimony was 


* Not Lipitz, as in petitioner's brief. 
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| properly excluded (TR 633). Lipetz had apparently never 
' previously formed an opinion as to the suitability of any site 
for storage of radioactive waste. In the face of the over- 
i whelming and uncontradicted expert testimony in the record, 
it would have been folly to believe that “on this subject” the 
‘ trier of fact could “from this person receive appreciable help” 
| (7 Wigmore, Evidence (3d ed. 1940), Section 1923 (italics in 
| original)). The exclusion of his testimony was clearly not 
' error of law. Administrative Procedure Act, Section 10(e). 
As the Supreme Court has ruled, “Whether he had shown such 
special knowledge as to qualify him to testify as an expert was 
; for the * * * Commission to determine; and its decision 
thereon is not to be set aside by the courts unless clearly shown 
- to have been unfounded, which cannot be said in this case.” 
Spiller v. Atchison, T & S.F. Ry. Co., 253 US. 117, 180; Bell v. 
Fleming, 159 F. 2d 416, 422 (Emer. Ct. App.); Rabkin v. 
' Bowles, 143 F.2d 600 (Emer. Ct. App.) ; Columbia Transporta- 
: tion Co. v. United States, 167 F. Supp. 5 (E.D. Mich.). 
| Moreover the conclusion is inescapable that even if the evi- 
‘ dence of Lipetz should have been received for whatever it was 
: worth, it would not on this record affect the final decision of 
the Commission, in view of the conclusion of the AEC staff 
experts reached after lengthy study and the ultimate con- 
currence by Dr. Stonier, the objectants’ expert, Cf. Columbia 
Transportation Co. v. United States, supra. 


VIII. The denial of additional time for the filing of exceptions 
! was a proper exercise of discretion 


The supplemental intermediate decision granting the license 
directed, in accordance with the Commission’s regulations (10 
CFR. 2.752) that exceptions be filed within 20 days (TR 2041 ). 
Eighteen days later, the City requested an additional 30 days 
within which to file exceptions (TR 2044). An extension of 
five days was granted, but the request was otherwise denied for 
failure to show good cause (TR 2050-2053). 

The denial of the request for a 30-day extension was well 

' within the discretionary authority of the Commission. Jeffer- 
i gon Electric Company v. National Labor Relations Board, 102 
i 20949, 955 (C.A.7). There was due notice of, and an oppor- 
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tunity to be heard on, all points properly in issue. The dis- 
position of this proceeding had been delayed for a year, prin- 
cipally because of the objectants’ repeated failure or refusal to 
produce their expert witnesses. See, e.g., TR 1329, 1279, 1300- 
1314. The record shows that there had been twelve'times, by 
actual count, when they had failed or refused to comply with 
the Hearing Examiner’s repeated promptings to go forward 
with the proceeding (TR 891-892). Their exceptions were in 
fact filed within the time allotted (TR 2046-2048), and no 
motion was ever made for leave to amend or supplement them. 


CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
order of the Atomic Energy Commission under review should 
be affirmed. 

Les LoEvINGER, 
Assistant Attorney General. 
Lionzt KEsTENBAUM, 
Attorney, 
Department of Justice. 
New D. Namen, 
General Counsel. 
Swney G. KInGsLer, 
Assistant General Counsel (Solicitor). 
Wri C. PaRuer, 
Attorney, 
Office of the General Counsel, 
United States Atomic Energy Commission. 


APPENDIX 


Srarures AND REGULATIONS INVOLVED 


1. The Atomic Energy Act of 1954, 68 Stat. 919 as amended, 
42 U.S.C. 2011 et seg., provides in pertinent part: 
Section 2. Findings—The Congress of the United 
States hereby makes the following findings concerning 
the development, use, and control of atomic energy: 


* * * * * 


c. The processing and utilization of source, byprod- 
uct, and special nuclear material affect interstate and 
foreign commerce and must be regulated in the national 
interest. 

d. The processing and utilization of source, byprod- 
uct, and special nuclear material must be regulated in 
the national interest and in order to provide for the 
common defense and security and to protect the health 
and safety of the public. 


Section 3. Purpose.—It is the purpose of this Act 
to effectuate the policies set forth above by providing 
for 

2 * * * * 

d. a program to encourage widespread participation in 
the development and utilization of atomic energy for 
peaceful purposes to the maximum extent consistent 
with the common defense and security and with the 
health and safety of the public; 

* * * * * 

Section 11. Definitions—The intent of Congress in 
the definitions as given in this section should be con- 
strued from the words or phrases used in the definitions. 
As used in this Act: 

(37) 
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e. The term “byproduct material” means any radio- 
active material (except special nuclear material) yielded 
in or made radioactive by exposure to the radiation 
incident to the process of producing or utilizing special 
nuclear material. 


* * * * * 


x. The term “source material” means (1) uranium, 
thorium, or any other material which is determined by 
the Commission pursuant to the provisions of section 61 
to be source material; or (2) ores containing one or more 
of the foregoing materials, in such concentration as the 
Commission may by regulation determine from time to 
time. 

y. The term “special nuclear material” means (1) 
plutonium, uranium enriched in the isotope 233 or in the 
isotope 235, and any other material which the Commis- 
sion, pursuant to the provisions of section 51, determines 
to be special nuclear material, but does not include source 
material; or (2) any material artificially enriched by 
any of the foregoing, but does not include source 
material. 


* * * * * 


Secrion 62. License for Transfers Required —Un- 
less authorized by general or specific license issued by 
the Commission, which the Commission is hereby au- 
thorized to issue, no person may transfer or receive in 
interstate commerce, transfer, deliver, receive possession 
of or title to, or import into or export from the United 
States any source material after removal from its place 
of deposit in nature, except that licenses shall not be 
required for quantities of source material which, in the 
opinion of the Commission, are unimportant. 

Section 63. Domestic Distribution of Source Ma- 
terial —a. The Commission is authorized to issue li- 
censes for and to distribute source material within the 
United States to qualified applicants requesting such 
material— 
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(1) for the conduct of research and development ac- 
tivities of the type specified in section 31; 

(2) for use in the conduct of research and develop- 
ment activities or in medical therapy under a license 
issued pursuant to section 104; 

(3) for use under a license issued pursuant to section 
103; or 

(4) for any other use approved by the Commission 
as an aid to science or industry. 


* * * * * 


Secrion 81. Domestic Distribution No person may 
transfer or receive in interstate commerce, manufacture, 
produce, transfer, acquire, own, possess, import or export 
any byproduct material, except of the extent author- 
ized by this section or by section 82. The Commis- 
sion is authorized to issue general or specific licenses 
to applicants seeking to use byproduct material for re- 
search or development purposes, for medical therapy, 
industrial uses, agricultural uses, or such other useful 
applications as may be developed. The Commission 
may distribute, sell, loan, or lease such byproduct ma- 
terial as it owns to licensees with or without charge: 
Provided, however, That for byproduct material to be 
distributed by the Commission for a charge, the Com- 
mission shall establish prices on such equitable basis as, 
in the opinion of the Commission, (a) will provide 
reasonable compensation to the Government for such 
material, (b) will not discourage the use of such ma- 
terial or the development of sources of supply of such 
material independent of the Commission, and (c) will 
encourage research and development. In distributing 
such material, the Commission shall give preference to 
applicants proposing to use such material either in the 
conduct of research and development or in medical 
therapy. Licensees of the Commission may distribute 
byproduct material only to applicants therefor who are 
licensed by the Commission to receive such byproduct 
material. The Commission shall not permit the dis- 
tribution of any byproduct material to any licensee, and 
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shall recall or order the recall of any distributed material 
from any licensee, who is not equipped to observe or 
who fails to observe such safety standards to protect 
health as may be established by the Commission or who 
uses such material in violation of law or regulation of 
the Commission or in a manner other than as disclosed 
in the application therefor or approved by the Com- 
mission. The Commission is authorized to establish 
classes of byproduct material and to exempt certain 
classes or quantities of material or kinds of uses or users 
from the requirements for a license set forth in this 
section when it makes a finding that the exemption of 
such classes or quantities of such material or such kinds 
of uses or users will not constitute an unreasonable risk 
to the common defense and security and to the health 
and safety of the public. 


Ad * * * * 


Secrion 161. General Provisions.—In the perform- 
ance of its functions the Commission is authorized to 


* * bad * * 


b. establish by rule, regulation, or order, such stand- 
ards and instructions to govern the possession and use 
of special nuclear material, source material, and by- 
product material as the Commission may deem neces- 
sary or desirable to promote the common defense and 
security or to protect health or to minimize danger to 
life or property ; 

* * * * * 

i. prescribe such regulations or orders as it may deem 
necessary (1) to protect Restricted Data received by 
any person in connection with any activity authorized 
pursuant to this Act, (2) to guard against the loss or 
diversion of any special nuclear material acquired by 
any person pursuant to section 53 or produced by any 
person in connection with any activity authorized pur- 
suant to this Act, and to prevent any use or disposition 
thereof which the Commission may determine to be 
inimical to the common defense and security, and (3) 
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to govern any activity authorized pursuant to this Act, 
including standards and restrictions governing the de- 
sign, location, and operation of facilities used in the 
conduct of such activity, in order to protect health and 
to minimize danger to life or property ; 


* ° * * * 


Secrion 201. M embership—There is hereby ¢s- 
tablished a Joint Committee on Atomic Energy to be 
composed of nine Members of the Senate to be ap- 
pointed by the President of the Senate, and nine Mem- 
bers of the House of Representatives to be appointed by 
the Speaker of the House of Representatives. In each 
instance not more than five Members shall be members 
of the same political party. 

Section 202. Authority and Duty.—The Joint Com- 
mittee shal] make continuing studies of the activities of 
the Atomic Energy Commission and of problems re- 

and control of atomic 
of each session of 


growth, and state o 
Commission shall keep 


or to the develo 
shall be referred to the Joint Committee. 


* * * * * 
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Secrion 274. Cooperation With States.— 

b. Except as provided in subsection c, the Commis- 
sion is authorized to enter into agreements with the 
Governor of any State providing for discontinuance of 
the regulatory authority of the Commission under chap- 
ters 6, 7, and 8, and section 161 of this Act, with respect 
to any one or more of the following materials within the 
State— 

(1) byproduct materials; 

(2) source materials; 

(3) special nuclear materials in quantities not suf- 
ficient to form a critical mass. 


During the duration of such an agreement it is recog- 
nized that the State shall have authority to regulate 
the materials covered by the agreement for the protec- 
tion of the public health and safety from radiation 
hazards. 

c. No agreement entered into pursuant to subsection. 
b. shall provide for discontinuance of any authority and 
the Commission shall retain authority and responsibility 
with respect to regulation of— 

(1) the construction and operation of any produc- 
tion or utilization facility ; 

(2) the export from or import into the United States 
of byproduct, source, or special nuclear material, or of 
any production or utilization facility; 

(3) the disposal into the ocean or sea of byproduct, 
source, or special nuclear waste materials as defined in 
regulations or orders of the Commission ; 

(4) the disposal of such other byproduct, source, or 
special nuclear material as the Commission determines 
by regulation or order should, because of the hazards or 
potential hazards thereof, not be so disposed of without 
a license from the Commission. 

* * * * * 


d. The Commission shall enter into an agreement 
under subsection b. of this section with any State if— 
(1) The Governor of that State certifies that the 
State has a program for the control of radiation hazards 
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adequate to protect the public health and safety with 
respect to the materials within the State covered by the 
proposed agreement, and that the State desires to as- 
sume regulatory responsibility for such materials; and 

(2) the Commission finds that the State program is 
compatible with the Commission’s program for the regu- 
lation of such materials, and that the State program is 
adequate to protect the public health and safety with 
respect to the materials covered by the proposed agree- 
ment. 

* * * * * 


h. There is hereby established a Federal Radiation 
Council, consisting of the Secretary of Health, Educa- 
tion, and Welfare, the Chairman of the Atomic Energy 
Commission, the Secretary of Defense, the Secretary of 
Commerce, the Secretary of Labor, or their designees, 
and such other members as shall be appointed by the 
President. The Council shall consult qualified scien- 
tists and experts in radiation matters, including the 
President of the National Academy of. Sciences, the 
Chairman of the National Committee on Radiation Pro- 
tection and Measurement, and qualified experts in the 
field of biology and medicine and in the field of health 
physics. The Special Assistant to the President for 
Science and Technology, or his designee, is authorized 
to attend meetings, participate in the deliberations of, 
and to advise the Council. The Chairman of the Council 
shall be designated by the President, from time to time, 
from among the members of the Council. The Council 
shall advise the President with respect to radiation mat- 
ters, directly or indirectly affecting health, including 
guidance for all Federal agencies in the formulation of 
radiation standards and in the establishment and exe- 
cution of programs of cooperation with States. The 
Council shall also perform such other functions as the 
President may assign to it by Executive order. 


* * * * * 


k. Nothing in this section shall be construed to affect 
the authority of any State or local agency to regulate 
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activities for purposes other than protection against 
radiation hazards. 
* * * ° * 
2. The regulations of the Atomic Energy Commission, 
10 C.F R., provide in pertinent part: 


Parr 20—STANDARDS FOR PROTECTION AGAINST RaDIATION 


* * * * * 


Section 20.106. Concentrations effluents to un- 
restricted areas— 

(a) There may be included in any application for a 
license or for amendment of a license proposed limits 
upon concentrations of licensed and other radioactive 
material released into air or water in unrestricted areas 
as a result of the applicant’s proposed activities. Such 
applications should include information as to anticipated 
average concentrations and anticipated occupancy times 
for each unrestricted area involved. The Commission 
will approve the proposed limits if the applicant demon- 
strates that it is not likely that any individual will be 
exposed to concentrations in excess of the limits speci- 
fied in Appendix B, Table II, of this part. For pur- 
poses of this paragraph concentrations may be averaged 
over periods not greater than one year. 

(b) Except as authorized by the Commission pur- 
suant to § 20.302 or paragraph (a) of this section, no 
licensee shall possess, use or transfer licensed material 
in such @ manner as to release into air or water in any 
unrestricted area any concentration of radioactive ma- 
terial in excess of the limits specified in Appendix B, 
Table II, of this part. For purposes of this paragraph, 
concentrations may be averaged over periods not greater 
than one year. 

(c) For purposes of this section, determinations as to 
the concentration of radioactive material shall be made 
with respect to the point where such material leaves the 
restricted area. Where the radioactive material is dis- 
charged through a stack, tube, pipe, or similar conduit, 
the determination may be made with respect to the 
point where the material leaves such conduit. 
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(d) The provisions of this section do not apply to 
disposal of radioactive material into sanitary sewerage 
systems (see § 20.303). 

* * 


* * * 
WASTE DISPOSAL 


Secrion 20.301. General requirement.—No licensee 
shall dispose of licensed material except: 

(a) By transfer to an authorized recipient as pro- 
vided in the regulations in Part 30, 40, or 70 of this 
chapter, whichever may be applicable; or 

(b) As authorized pursuant to § 20.302; or 

(c) As provided in § 20.303 or § 20.304, applicable 
respectively to the disposal of licensed material by re- 
lease into sanitary sewerage systems or burial in soil, or 
in § 20.106 (Concentrations in Effluents to Unrestricted 
Areas). 

Szcrion 20.302. Method for obtaining approval of 
proposed disposal procedures.—Any licensee or appli- 
cant for a license may apply to the Commission for 
approval of proposed procedures to dispose of licensed 
material in a manner not otherwise authorized in the 
regulations in this chapter. Each application should in- 
clude a description of the licensed material and any 
other radioactive material involved, including the quan- 
tities and kinds of such material and the levels of radio- 
activity involved, and the proposed manner and condi- 
tions of disposal. The application should also include 
an analysis and evaluation of pertinent information as 
to the nature of the environment, including topographi- 
cal, geographical, meteorological, and hydrological char- 
acteristics; usage of ground and surface waters in the 
general area; the nature and location of other poten- 
tially affected facilities; and procedures to be observed 
to minimize the risk of unexpected or hazardous expo- 
sures. The Commission will not approve any applica- 
tion for a license to receive licensed material from other 
persons for disposal on land not owned by the Federal 
government or by a State government. 
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Section 20.303. Disposal by release into sanitary 
sewerage systems.—No licensee shall discharge licensed 
material into a sanitary sewerage system unless: 

(a) It is readily soluble or dispersible in water; and 

(b) The quantity of any licensed or other radioactive 
material released into the system by the licensee in any 
one day does not exceed the larger of subparagraphs 
(1) or (2) of this paragraph : 

(1) The quantity which, if diluted by the average 
daily quantity of sewage released into the sewer by the 
licensee, will result in an average concentration equal to 
the limits specified in Appendix B, Table I, Column 2 
of this part; or 

(2) Ten times the quantity of such material specified 
in Appendix C of this part; and 

(c) The quantity of any licensed or other radioactive 
material released in any one month, if diluted by the 
average monthly quantity of water released by the 
licensee, will not result in an average concentration ex- 
ceeding the limits specified in Appendix B, Table I, Col- 
umn 2 of this part; and 

(d) The gross quantity of licensed and other radio- 
active material released into the sewerage system by the 
licensee does not exceed one curie per year. 


Excreta from individuals undergoing medical diagnosis 
or therapy with radioactive material shall be exempt 
from any limitations contained in this section. 

Section 20.304. Disposal by burial in sou.—No li- 
censee shall dispose of licensed material by burial in 
soil unless: 

(a2) The total quantity of licensed and other radio- 
active materials buried at any one location and time 
does not exceed, at the time of burial, 1,000 times the 
amount specified in Appendix C of this part; and 

(b) Burial is at 2 minimum depth of four feet; and 

(c) Successive burials are separated by distances of 
at least six feet and not more than 12 burials are made 
in any year. 
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Section 20.305. Treatment or disposal by incinera- 
tion.—No licensee shall treat or dispose of licensed ma- 
terial by incineration except as specifically approved by 
the Commission, pursuant to §§ 20.106(a) and 20.302. 

* * * * * 


Parr 30—Licensine or Bypropuct MaTERIAL 


* * * * * 


Section 30.23 General requirements for issuance of 
specific licenses.—An application for a specific license 
will be approved if: 

(a) The application is for a purpose authorized by 
the act; and 

(b) The applicant’s proposed equipment and facilities 
are adequate to protect health and minimize danger to 
life or property; and 

(c) The applicant is qualified by training and ex- 
perience to use the material for the purpose requested 
in such manner as to protect health and minimize dan- 
ger to life or property; and 

(a) The applicant satisfies any applicable special 
requirements contained in § 30.24. 

* * * * * 

Part 40—LicensinG or Source MATERIAL 


* * * * * 


SEcTION 40.32. Requirements for issuance of specific 
licenses.—An application for a specific license for pur- 
poses other than export will be approved if: 

(a) The application is for a purpose authorized by 
the Act; and 

(b) The applicant is qualified by reason of training 
and experience to use the source material for the purpose 
requested in such manner as to protect health and min- 
imize danger to life or property; and 

(c) The applicant’s proposed equipment, facilities 
and procedures are adequate to protect health and min- 
imize danger to life or property; and 

(d) The issuance of the license will not be inimical 
to the common defense and security or to the health 
and safety of the public. 


U.S. GOVERMMEMT PRINTING OFFICE: 1962 


PETITIONER'S REPLY BRIEF 
—_.2.2.2:0""""" 


IN THE 


United States Court of Appeals 


For THE District oF CoLuMBIA Crrcurr 
i 


No. 16,530 


Crry or New Brrrarx, Conyecticyr, Petitioner, 


v. | 
| 
Unrtep States Atomic Enercy CoMMISSION aND 
Unrrep Srares or America, Respondents. 


United Stags Court ci Appeai. | 
for the District of Colur:Sia Circuit | 
Epwin P. McManvs 


FILES JUN 14 4962 _Ravmonp W. Bercay 
ca YA 1000 Hill Building 
ae MASkvar? Washington 6, D. C. 
5 es x a Counsel for Petitioner 
Of Counsel: 
Wuuums & Stet 
1000 Hill Building 
Washington 6, D. C. 


Press or Brron S. ApAMs, WASHIN' 


INDEX OF AUTHORITIES 
CasEs : Page 


City of Pittsburgh v. Federal Power Commission, 
| ~99 U.S. App. D.C. 113, 237 F. 2d 741 (1956) 


Hormel v. Helvering, 312 U.S. 552 (1941) 


United States v. L. A. Tucker Truck Lines, Inc., 344 
U.S. 33 (1952) 1,2 


TREATISES: 
Administrative Law, Davis 


Sratutes and REGULATIONS: 
Internal Revenue Code of 1934 
Code of Federal Regulations: 


10 O.F.R. 2.752 (a) 
10 C.F-R. 20.302 


IN THE 


— United States Court of Appeals 


For rae Disraicr or CoLumsra Crcorr 
No. 16,530 


Crry or New Brrrar, Connecticut, Petitioner, 
v. 


Unrrep Srares Atomic Exercy Commission aND 
Unrrep Srates or America, Respondents. 


—— 


PETITIONER’S REPLY BRIEF 


—_—_ 


1. Respondents argue that petitioner may not at this time 
challenge ‘‘the statutory authority of the Atomic Energy 
Commission to license radioactive waste disposal, or assert 
conflict with state or local law because it failed to raise 
those issues in the administrative proceedings.”? Resp. 
Br., p. 16. To support this position, the respondents ap- 
pear to place much reliance upon the case of United States 
v.L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 36-37 (1952). 


Respondents’ argument overlooks the fact that the peti- 
tioner’s challenge goes to the jurisdiction of the Atomic 
Energy Commission. It is a challenge to the alleged exist- 
ence of a statutory authority which, if it does not exist, 
voids the Commission’s act herein. Clearly, such a point 
may be raised at any time. 
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Moreover, the case upon which respondents rely does 
not, it is submitted, support their position. In that case, 
although the Supreme Court refused to upset the adminis- 
trative decision, it stated: 


‘The defect in the Examiner’s appointment . . . is not 
one which deprives the Commission of power or juris- 


diction so that even in the absence of timely objection 
its order should be set aside as a nullity.” United 
het v. L. A. Tucker Truck Lines, Inc., 344 US., 
at 38. 


Justice Frankfarter in his dissenting opinion would have 
reversed the Agency’s decision on the ground of lack of 
‘power or jarisdiction.’? Authoritative writers have inter- 
preted the case as supporting the proposition that if the 
issue was one of lack of jurisdiction in the administrative 
body it could be raised at the appellate level, although not 
previously raised. Prof. Kenneth Culp Davis, ADMINISTRA- 
qrve Law Treatise, Vol. 3, p. 95, § 20.6. 


Many of the decisions of the Supreme Court tend to 
support the petitioner’s position. The case of Hormel v. 
Helvering, 312 U.S. 552 (1941), had to do with the question 
of whether income of trusts was to be taxed to the grantor 
under §166 and §167 of the Revenue Act of 1934. The 
taxpayer challenged in the Supreme Court the power of 
the Court of Appeals to pass upon any questions other 
than those which were directly and squarely presented to 
the administrative body. The Supreme Court, while ac- 
knowledging that ordinarily an appellate court does not 
give consideration to issues not raised below, noted that 
there were exceptions to this rule, and spoke as follows: 

“‘ Analogous in principle is the philosophy which un- 
derlies this Court’s decisions with relation to appellate 
practices in other cases: those in which it has been 
held that a decision of the Board of Tax Appeals can 
be supported in the reviewing court on a new theory 
of law; those which have been remanded because the 
lower courts failed to give consideration to a phase 
of the case involving legal theories not presented; and 
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those in which there have been judicial interpretation 
of existing law after decision below and pending ap- 
peal—interpretations which if applied might have mate- 
rially changed the result. Whether articulated or not, 
the philosophy underlying the exceptions to the general 
practice is in accord with the statutory authority given 
to the courts reviewing decisions of the Board of Tax 
Appeals—decisions not in accordance with law should 
be modified, reversed, or reversed and remanded as 
justice may require.’’ 312 U.S., at 558. 


2. Enough has been said to demonstrate that matters 
which go to the very heart of the Commission’s authority 
to proceed may be raised at any time. Perhaps as im- 
portant as this concept is the fact that the local laws were 
a part of the administrative record. In a Brief filed with 
the Hearing Examiner on behalf of the City and certain 
intervenors, the following appears: 


“The record clearly indicates that the applicant 
[Walker] did not submit sufficient facts to prove by a 
preponderance of the evidence: 

e * * e ° e es * 

6. That the validity and applicability of the City of 
New Britain ordinances are not necessary or proper 
issues in the proceeding. 


7. That the validity and applicability of the rules 
and regulations of the Health Department of the State 
of Connecticut are not necessary. 


# <o@ eee? (Re 1898) 


Moreover in exceptions filed to the Supplemental Inter- 
mediate Decision, the following appears: 


“The seventeen proposed findings and three conclu- 
sions submitted by the City of New Britain and the 
Intervenors (not to mention the numerous other issues 
eg.: the constitutionality of the local ordinance, that 
were raised in the course of the trial and the briefs 
submitted) are summarily rejected .. .”” (R. 2047). 


1 Footnotes omitted. 


4 
Finally, in the course of the Commission’s Decision: 


‘‘Further, in reaching our Decision, we considered all 
of Intervenors’ arguments made at the hearings and 
in their pleadings, even though such arguments were 
not preserved by exception and were thus waived, see 
10 C.F.R. § 2.752(a).’’ (R. 2111)? 


The cited section of 10 C.F.R. provides that the Commis- 
sion ‘‘need not consider such objections.’’ (Emphasis sup- 
plied). Here, by the Commission’s own language, they 
were considered; the record reveals they were raised. The 
Commission may not now seek to rely, for the first time, on 
some alleged waiver. 


3. While the petitioner asserts that a strong argument 
ean be made that the Hearing Examiner was correct in 
his application of 10 C.F.R. 20.302 to the activities of 
Walker Trucking Company, its argument goes much fur- 
ther. The gist of the petitioner’s position is that all of 


the parties participated in the administrative hearings un- 
der the assumption that the issue to be decided was whether 
or not the Walker activity met the standards of 10 C.F.R. 
20.302. In view of this, the question as to whether this 
section supplied appropriate criteria becomes beside the 
point when the Commission reverses the Hearing Examiner 
without giving an opportunity for the City to debate the 
question of Walker’s compliance with new criteria which 
the Commission deemed to be controlling. It seems to the 
City that this conduct on the part of the Commission is 
analogous to convicting a defendant of embezzlement after 
trying him for larceny after trust. Whether or not the 
criteria of 10 C.F.R. 20.302 were the correct ones to be 
applied in this case is one question; the arbitrary conduct 
of the Commission in applying another set of criteria is 


2 Arguments by the Intervenors are available on review to the City, City of 
Pittsburgh v. Federal Power Commission, 99 U.S. App. D.C. 113, 121, 237 F. 
2d 741, 749 (1956), if only because of the clear community of interest and 
joint participation. 
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quite another. Petitioner reasserts its position that this 
arbitrary conduct constituted a denial of due process of law. 


Epwix P. McManus 
Rarmonp W. Bercan 
1000 Hill Building 
Washington 6, D. C. 
Counsel for Petitioner 


Of Counsel: 
Wuuums & Stem 
1000 Hill Building 
Washington 6, D. C. 


